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Abstract

This article examines the barriers to the European Union's transition away from fossil fuels
and shows how its current structure can impede that transition. This article aims to improve
understanding of why the EU is still so reliant on fossil fuels and highlight some key issues
renewable energy policy faces. This is achieved through analysing the relevant EU legal
framework and political procedure, with a strong emphasis on foundational treaties and the
practical application of those principles. It finds that the EU's policy-making process is slow
and encourages compromise, making it unsuitable for rapid and widespread change. This is
especially true for energy policy. It also finds that the EU's legal obligations to defend
particular economic objectives cause a further delay in implementing energy policy. It
concludes that the European Union's design, along with its stated goals, significantly
contributed to the structural issues that undermine the goals of the EU's energy transition.
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Introduction

From the establishment of the European Coal and Steel Community with the Treaty of Paris,
fossil fuels have been at the centre of European integration. Since then, the landscape of
energy policy has significantly changed. This article will discuss the difficulties the EU as an
institution faces in transitioning, and how the setup of the EU limits its ability to respond to
the energy crisis. It will focus on the treaties that create the EU and the functioning of its
institutions.

This article will open with a brief description of the current situation regarding fossil fuels
and describing the EU’s legal basis for transitioning to renewable energy. It will then analyse
two systemic factors that restrict the EUs ability to implement this change quickly. Firstly,
that the layout of the policymaking and implementation process in the EU is slow and
ineffective at dealing with crises. It will then analyse the intersection between economic and
environmental policy within the single market, and the way the EU’s economic structure and
priorities conflict with environmental commitments. This article is not intended to prove fault
or conclude on the overall effectiveness of the union, but to improve understanding of why
policy is how it is and what threats EU governance faces.
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Analysing the Current situation

Climate change refers to overall long-term shifts in the planet’s climate system and
environment, and their effects. It is largely caused by human activities. It results in loss of
biodiversity, more frequent extreme weather events, loss of human life and loss of economic
output (Masson Delmott et al, 2021). To limit human-caused climate change combined CO2
output must reach at least net zero (Masson Delmott et al, 2021: D.1.1; D.1.8.).

The Treaty on the Functioning of the European Union (2012), referred to as TFUE, provides
the legal basis and requirement for the EU’s environmental policy. Articles 11, 191, 192 and
193 create the requirement for high standards of environmental protection in the EU and
across its policy areas. They also consolidate powers in the Parliament and Council to intact
legislation and regulations intended to protect the environment (TFEU, 2012). Fossil fuel
reliance also affects other areas under the scope of EU action. It is a threat to public health
(EEA 2022b) and so falls under Title XIV of TFEU. They are unreliable as the EU is
dependent on imports, mainly from Russia, (Eurostat, 2022 a; b; c; d) to meet necessary
supplies. This contradicts the goals set out in Article 194(1)(a) and (b) of TFEU.

In line with these facts the EU has taken steps to be less reliant on fossil fuels and has a
legally binding commitment to reach net zero greenhouse gas emissions (Regulation [EU]
2021/1119 of the European Parliament and of the Council establishing the framework for
achieving climate neutrality and amending Regulations [EC] No 401/2009 and [EU]
2018/1999, 2021). The deadline for this commitment is 2050, unlikely to be soon enough to
keep global warming to the levels outlined in the Paris agreement (Paris Agreement, 2015;
Masson Delmott et al, 2021: table SPM 1). The EU is not on track to reach 2030 emissions
targets either (Nikas et al, 2021; Ignacio Pena and Rodriguez, 2019). This is despite the
European public broadly favouring extensive climate policy. (European Commission, 2021).
Here the EU is out of step with its citizenry and legal commitments.

The European Union's policy making is slow

One argument as to why the EU fails to address this issue is that its policy making process is
inherently slow. New EU legislation can require extensive negotiation and take a long time to
become law. The treaty of Lisbon extended the Parliament’s legislative powers to equal those
of the Council and extended its competency to new areas including energy policy (Pavy,
2021; Erbach et al, 2016). As such legislation requires an agreement between the Council and
Parliament. The standard means for introducing legislation is the ‘ordinary legislative
procedure’. This began as the ‘codecision’ procedure in the Maastricht Treaty but was
renamed and made the primary procedure under the Lisbon Treaty (European Parliament,
undated).
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The ordinary legislative procedure has its legal basis in articles 289 and 294 of TFEU. Under
it only the Commission can propose legislation, although can do so at the request of other
institutions. Getting a policy to the proposal stage therefore takes time. A proposal will then
go to a first reading. Parliament will read and either accept or amend it, then the Council will
do the same for the Parliament’s position. There is no time limit for a first reading. If
amendments are made by the Council, the proposal will have a second reading in both
institutions for up to three months each. If an agreement is not reached between the
institutions, there can be a further 18 weeks for a consolation committee to agree a joint text
and the Parliament and Council to accept or reject it (Council of the EU, 2022a; Treaty on the
Functioning of the European Union, 2012).

The first reading can cause significant delay. Holding readings where EU interests must be
navigated as well as the series of stakeholders relevant to the proposal will naturally take
time, especially given the size and scope of the EU. Negotiations are also complicated by
national interests diverging from the EU or other nations. This is especially important
regarding adjustments to the multiyear budget, as this requires ratification at the state level,
member states opposed to change can gain disproportionate leverage (Dufour and Mattera,
2021). National elections, parliamentary elections and changes in Commission can all occur
during the process and further interfere.

This is amplified when dealing with an issue such as fossil fuel reliance. It is complex,
involving a wide range of policy impacting various sectors and many stakeholders. Multiple
of the European Parliament’s committees cover energy policy. As well as the usual
negotiation process, the issue of fossil fuel reliance is the shared competency of the Director
General of Energy, as well as DGs for Climate, Taxation and Customs Union, Mobility and
Transport, Research and Innovation, Competition, and Environment. Competency for energy
policy is shared between the EU and member states, shared between the Parliament and
Council at EU level and energy spending is distributed throughout the budget (Erbach et al,
2016). The European investment bank also plays a role as it provides the investment for
energy sector changes (International Energy Agency, 2020), such as renewable projects. This
also increases the time needed for negotiation as many departments must coordinate their
policy to achieve anything substantial.

An example of this in practice is the “Fit for 55” package. It is a bundle of proposals aimed at
bringing EU transport, energy, and pollution legislation in line with its environmental
commitments, including new initiatives and revisions to existing law (European Council,
2022). The package does help reduce environmental damage although it receives criticism for
not doing enough and failing in certain areas of policy (Greenpeace European Unit, 2021;
European Association of Environmental and Resource Economists, undated; Masson
Delmotte et al, 2021). Overall, “fit for 55” is moderate and further steps will need to be taken
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to ensure security. After the package's release it was estimated it will spend 2-3 years in
negotiation between EU institutions (Dufour, 2021). This is in addition to the time it took the
Commission to decide on the original proposal. The policy will still require implementation
across the EU and member states after it is legislated. Some legislation, for example the CO2
emission standards for new cars and vans revision in the package, set long term targets. This
proposal aims to only allow zero emission vehicles from 2035 (Erbach, 2022), and is an
example of large delays before the enacted legislation has the desired effect. This will be
discussed further in the article.

The major issues regarding fossil fuel consumption are dynamic. Climate science adapts and
changes but requires time-sensitive policy response (Masson Delmotte et al, 2021).
International relations are also dynamic, and the apparent tenability of trading arrangements
can vary as relationships between states and their internal politics change. For example,
Russia’s incursion into Ukrainian territory (Council of the EU, 2022b). It creates a problem if
the EU takes years to implement moderate legislation.

This delay is one major factor contributing to the EU continuing to rely on fossil fuels. It
makes it more difficult for the EU to keep up with a changing landscape and risks the EU
failing to capitalise fully on political momentum (Dufour, M. and Mattera, L.). It also directly
makes it take longer for the EU to achieve its goals.

Economic orientation

One argument is that the EU is focused on economic expansion, and that its economic policy
conflicts with environmental goals. It is important to stress that the reduction of fossil fuel
consumption is not bad for the economy. Instead, increasing the portion of energy generated
by renewables typically reduces wholesale costs of electricity (Ignacio Pena and Rodriguez,
2019). The further investments required for a more drastic climate plan would be cheap
relative to the EU’s GDP, ranging from 0.2% — 0.8% (Enerdata, 2014) depending on targets,
and would provide for more economic security by reducing the effects of climate change and
energy shortages. However, the current economy relies heavily on fossil fuels for output.
Without adequate intervention, high emission products can remain popular and fossil fuels
remain a cheaper alternative for industry. This article argues how the specific economic aims
of the EU make the transition period slower and more difficult.

The foundation for the EU’s economic policy is laid out in the Treaty on European Union and
TFEU. Article 3 of TEU aims for economic growth and a competitive market economy
(Consolidated Version of the Treaty on European Union, 2012). This limits the options for
reducing fossil fuel consumption as policy that affects demand or production could endanger
economic growth. It then leads to overly cautious policies designed to protect markets, like
the CO2 emission standards for new cars and vans revision that effectively delays its own
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implementation by approximately 10 years (Erbach, 2022). This does not boost the economy
in any material way. It does the opposite as materials continue being wasted on vehicles that
use redundant and dangerous fossil fuels (EEA, 2022b). It is done to ensure the vehicle
market does not shrink too rapidly, as that would reflect on overall market growth and
damage certain businesses.

The structure of the market economy can restrict the ability for states to intervene when
necessary, and the market alone has failed to move on from fossil fuels (Masson Delmott et
al, 2021). TFEU Chapter V111 regards economic policy. It repeatedly uses similar language of
“free competition” and an open market economy, as well as creating key economic
institutions of the central bank and EFC. This means that embedded in the DNA of the EU is
a neoliberal approach economy, and opts for stability and short term growth rather than
dynamism and sustainable growth. The merits of this method are outside the scope of this
article, but it fails to address fossil fuel reliance.

TEU Title V (2)(e) encourages the “progressive abolition of restrictions on international
trade” (Consolidated Version of the Treaty on European Union, 2012). This presents an issue
due to carbon leakage. This is where states restrict their internal carbon output, which causes
industry to move to less restrictive countries. National industry can then be undercut by
imports. This means overall fossil fuel reliance and consumption is not reduced (Yu et al,
2021), just shifted.

Carbon leakage is worsened inside the single market by mutual recognition. Mutual
recognition stems from Article 34 of TFEU forbids policy with the effect of reducing imports
between member states. Article 36 of TFEU provides exceptions to this including “the
protection of health and life of humans, animals or plants” (Consolidated version of the
Treaty on the Functioning of the European Union, 2012). This is vague. It is easy to imagine
any national technical rule having justification amongst one of these areas. However, carbon
leakage is a secondary risk with the product itself not dangerous so it is unclear how this
exemption would apply.

Regulation (EU) 2019/515 of the European Parliament and of the Council 2019 further
clarifies the mutual recognition principle and its exceptions. Article 2 (2)(c) defines the scope
of rules that should be overridden by mutual recognition, including national rules relating to
product quality and rules that affect the life cycle of the product to protect the environment.
EU targets are minimums so member states could have their own higher targets for fossil fuel
reliance (Regulation 842 of the European Parliament and of the Council on binding annual
greenhouse gas emission reductions by Member States from 2021 to 2030 contributing to
climate action to meet commitments under the Paris Agreement and amending Regulation
(EU) No 525/2013, 2018). In practice however, this regulation renders states unable to reduce
fossil fuel reliance in industry as they cannot implement policy to reduce carbon leakage. The
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overall fossil fuel reliance of the EU industrial sector would remain largely unaffected while
industry would be lost on a national level. This is a problem as industry accounts for a large
portion of the EU’s energy usage, and most of the non-energy use of oil products (Eurostat,
2022e). This is another example how a focus on free-market economics within the EU’s setup
can reduce the efficacy of climate action.

Conclusion

In conclusion this article has explained some of the factors that cause delay in the EU’s move
away from fossil fuel. It has demonstrated the EU’s legal responsibility in this area based on
its commitments to environmental protection and energy security. It has explained the EU
legislative process and the delays it can cause. It has demonstrated how these delays can
interfere with the transition from fossil fuels. The progress of the “fit for 55 package was
analysed and used as an example to show the delay. This article also examined the layout of
the EU’s economic commitments and regulations, and analysed how these priorities can
interfere with a fast and effective transition away from fossil fuels. This was demonstrated
through the conflict of carbon leakage and mutual recognition. Through focusing on the EU
as an institution and drawing upon its foundational treaties where possible, this article has
shown two factors contributing to the EU’s current reliance on fossil fuels. It is my view that
the EU should take as drastic an action as possible in reducing fossil fuel usage to offset the
policy delay and manage risk more effectively than trying to respond to changing
circumstances. Furthermore, the EU possesses the economic institutions and resources to
make major investments. To maintain the single market and economic output it should aim
for EU wide energy to be 100% at-home renewables. This is the area where the EU’s
economic, security and environmental concerns are best aligned and should be its primary
focus in the immediate future.
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