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MEDICALNEGLIGENCEANDCRIMINALLAW:AN 

INDIANPERSPECTIVE
1
 

INTRODUCTION: 

Negligence iis ia iterm iof iart, ibut ihas idistinct imeanings iin idifferent ijurisdictions. iIn 

i„Tort‟, idamage iis ian iessential iingredient ibut ithat ielement iis inot inecessary iin ithe ilaw 

iof imaster iand iservant. iIn icriminal ilaw, ithere iare iseries iof ioffences ibased ion inegligence 

iin iwhich iloss ior iinjury iis inot imaterial, iit iis ienough iif ithe iact iis ilikely ito icause iinjury 

ior iendanger ilife. iOperation iof ipatient iwithout iconsent iis ian iexample iof inegligence 

i(Statutory iDamage) ieven iwithout iactual iapparent idamage. iDictionary imeaning iof iterm 

i„Negligence‟ iis i„Lack iof iProper iCare‟. iAs idefined iby iBaron iAlderson inegligence 

imeans: i“Omission ito ido isomething iwhich ia ireasonable iman iguided iby ithose 

iconsideration iwhich iregulate iconduct iof ihuman iaffairs iwould ido, ior idoing isomething 

iwhich ia ireasonable iman iwould inot ido”. iSame idefinition iis iquoted iin imany idecisions 

iof ithe icourt. i„Criminal iNegligence‟ iis ian ioffence iagainst ithe iState iwhile i„Civil 

iNegligence‟ iis ian ioffence iagainst ithe iindividual iact, iwhich ileads ito iinjury ii.e. iphysical 

iinjury, ihurt- iSection i319, igrievous ihurt- iSection i320 iIndian iPenal iCode i(IPC). iLoss iof 

iproperty i(financial iloss) idue ito isome inegligent iact iis ialways ia icivil inegligence. iThe 

idecision iof ithe iSupreme iCourt idelivered ion ilast iyear iraises ia ifresh idebate ion ithe iissue 

iof i„Criminal iNegligence iby ithe iDoctors‟. iIn ithis icase ithe iSupreme iCourt irelied ion 

ivarious idecisions iof ithe iHouse iof iLords. 

There ihave ibeen ian iever-increasing inumber iof icases iof ipatients isuing idoctors ifor 

ialleged i„Criminal iNegligence‟. iIs iit ijust ithat imore ipatients ireport ito ithe icourts iagainst iinnocent 

idoctors, ior idoes iit ihave ito ido iwith ian iactual ifall iin ithe istandards iamongst imedical 

ipractitioners? iIn ithe ilast idecades, itechnical iadvances iin ithe imedical ifield ihave imeant ia 

ibetter iquality iof ilife, iwith ian iincreased ilongevity iand ifalling imorality ilevels. 

iUnfortunately, ithere ihas inot ibeen ia icorresponding ishift iin ithe istandard iof imedical 

ieducation ior iinvestment iin ithe iconcept iof ipatient imanagement iin imost iof ithe ihealthcare 

isetups. iFast-track icommercialisation iand ithe iadoption iof icorporate iculture ivalues iby ihospitals 

iand imembers iof ithe imedical ifraternity ionly iput imore istrain ion itheidoctor i– ipatient 

irelationship. 

                                                      
1Dr.Bhagwana Ram Bishnoi, Principal, Government Law P.G.College, Bikaner, Rajasthan. 
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REASONS iFOR iINCREASING iLITIGATIONS. 

DEGREE iOF iNEGLIGENCE: 

High idegree iof inegligence iis inecessary ito iprove ithe icharge iof icriminal inegligence 

iu/s i304-A iIPC. iFor ifixing icriminal iliability ion ia idoctor ior isurgeon, ithe istandard iof 

inegligence irequired ito ibe iproved ishould ibe ias ihigh ias ican ibe idescribed ias i“gross 

inegligence”. iIt iis inot imerely ia ilack iof inecessary icare, iattention iand iskill. 

The iSupreme iCourt iheld ithat i“Thus ia idoctor ican‟t ibe iheld icriminally iresponsible ifor 

ipatient‟s ideath iunless ihis inegligence ior iincompetence ishowed isuch idisregard ifor ilife 

iand isafety iof ihis ipatient ias ito iamount ito ia icrime iagainst ithe iState”. iCourt ifurther 

iadds, i“Thus, iwhen ia ipatient iagrees ito igo ifor imedical itreatment ior isurgical ioperation, 

ievery icareless iact iof ithe imedical iman ican‟t ibe itermed ias i„Criminal‟. iIt ican ibe itermed 

i„Criminal‟ ionly iwhen ithe imedical iman iexhibits ias igross ilack iof icompetence ior iinaction 

iand iwanton iindifference ito ihis ipatient‟s isafety iand iwhich iis ifound ito ihave iarisen ifrom 

igross iignorance ior igross inegligence. 

“Where ia ipatient‟s ideath iresults imerely ifrom i„Error iof ijudgment” ior i“an iaccident”, 

ino icriminal iliability ishould ibe iattached ito iit. iMere iinadvertence ior isome idegree iof 

iwant iof iadequate icare iand icaution imight icreate icivil iliability ibut iwouldn‟t isuffice ito 

ihold ihim icriminally iliable. iThe ifollowing iconcluding iobservations iof ithe ilearned iauthors 

ias iquoted iby ithe iSupreme iCourt iare iapt ion ithe isubject iand ia iuseful iguide ito ithe 

icourts iin idealing iwith ithe idoctors iguilty iof inegligence ileading ito ideath iof itheir 

ipatients: i“Criminal ipunishment icarries isubstantial imoral iovertones. iThe idoctrine iof istrict 

iliability iallows ifor icriminal iconviction iin ithe iabsence iof imoral iblameworthiness ionly iin 

ivery ilimited icircumstances. iConviction iof iany isubstantial icriminal ioffence irequires ithat 

ithe iaccused iperson ishould ihave iacted iwith ia imorally iblameworthy istate iof imind. 

iRecklessness iand ideliberate iwrong idoing, ilevels ifour iand ifive iare iclassification iof 

iblame, iare inormally iblameworthy ibut iany iconduct ifalling ishort iof ithat ishould inot i be 

i the i subject i of i criminal i liability. i Common-law i systems i have i traditionally i only 

i made inegligence ithe isubject iof icriminal isanction iwhen ithe ilevel iof inegligence ihas 

ibeen ihigh i– ia istandard itraditionally idescribed ias igross inegligence………. 

Blame iis ia ipowerful iweapon. iWhen iused iappropriately iand iaccording ito 

imorallyidefensible icriteria, iit ihas ian iindispensable irole iin ihuman iaffairs. iIts 
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iinappropriate iuse ihowever, idistorts itolerant iand iconstructive irelations ibetween ipeople. 

iSome iof ilife‟s imisfortunes iare iaccidents ifor iwhich inobody iis imorally iresponsible. 

iOthers iare iwrongs ifor iwhich iresponsibility iis idiffuse. iYet iothers iare iinstance iof 

iculpable iconduct, iand iconstitute igrounds ifor icompensation iand iat itimes, ifor ipunishment. 

iDistinguishing ibetween ithese ivarious icategories irequires icareful, imorally isensitive iand 

iscientifically iinformed ianalysis”. 

ROLE iOF iMEDICAL iEXPERT'S iOPINION: 

No icase iof icriminal inegligence ishould ibe iregistered iwithout ia imedical iopinion ifrom 

iExpert iCommittee iof idoctors iand iit ishould ibe igiven iwithin ia ireasonable itime. iIndian 

iMedical iAssociation i(IMA) iPunjab iclaimed i“they ihad isecured ia idirective ifrom iDirector 

iGeneral iof iPolice i(DGP) iPunjab ithat ino icase iof icriminal inegligence ican ibe iregistered 

iagainst ia idoctor iwithout ia ireport ifrom ian iExpert iCommittee. iSimilar isituations iexist iin 

ithe icase iof iState iof iDelhi iwhere iLieutenant iGovernor iissued idirections ito ithe iDelhi 

ipolice iregarding ihow ito iarrest ia idoctor iin imedical inegligence icase, ithe iDelhi iHigh 

iCourt ialso idecided ito iform iguidelines ifor ilower ijudiciary ias iwell ias ithe ipolice ito ideal 

iwith isuch icases. 

Hon‟ble iSupreme iCourt iendorsed ithe isame iview, ias i“criminal iprosecution iof idoctors 

iwithout iadequate imedical iopinion iwould ibe igreat idisservice ito ithe icommunity i– ias iit 

iwould ishake ithe ivery ifabric iof idoctor- ipatient irelationship iwith irespect ito imutual 

iconfidence iand ifaith ithe idoctors iwould ibe imore iworried iabout itheir iown isafety iinstead 

iof igiving ibest itreatment ito itheir ipatients”. 

APPLICABILITY iOF iSECTION i304 i& i304-A iOF iIPC: 

“The ilegal iposition iis ialmost ifirmly iestablished ithat iwhere ia ipatient idies idue ito ithe 

inegligent imedical itreatment iof ithe idoctor, ithe idoctor ican ibe imade iliable iin icivil ilaw 

ifor ipaying icompensation iand idamages iin i„Tort‟ iand iat ithe isame itime, iif ithe idegree iof 

inegligence iis iso igross iand ihis iact iwas ireckless ias ito iendanger ithe ilife iof ithe ipatient, 

ihe iwould ialso ibe imade icriminally iliable ifor ioffence iunder isection i304-A iof iIPC”. 

Incidences iare ireported iin iwhich icases iare iregistered iagainst ithe idoctor‟ iu/s i304 iIPC 

ias idoctors iare imurderer iand ieven inot igranted ibail. 
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WHY iDOCTORS iARE iCONFUSED iOVER iTHE iISSUE iOF 

i‘CRIMINALiNEGLIGENCE’? 

Doctors iare ivictims iof i„Trial iby imedia ior ipost imortem iof iCourt‟s ijudgment idone iby 

ithe imedia‟ ior imisinformation ispread ithrough ithe imedia iand itechnicality iof ilegal iwords 

iused iin ithe imatters iof i„Criminal iNegligence‟. iAs ireported iby ivarious ileading inational 

inews ipapers iafter ithe irecent idecision iof iSupreme iCourt i“ iDoc inot iCriminally iLiable iif 

iPatient iDies”, i“Saving ithe iDoctors”, i“SC iJudgment iQualifies iMedical iNegligence”, iSC 

iInsures iDocs iAgainst iPatient iDeath”, iSC iRuling ia iDeliverance ifor iMedical iFraternity”, 

i“SC iComes ito ithe iRescue iof iDoctors” ietc. i“This iwould imean ithat ithe irelief ithe 

idoctors ihad igot idue ito ithe iJudgment, iwould inot ibe iavailable ito ithem itill ithe ilarger 

iBench igive iits iopinion”. 

Doctors irelying ion ithese imedia ireports iwithout iverifying ithe ifacts ifrom ioriginal 

ijudgment ior ithrough idiscussion iwith ithe ilegal iexperts ion ithe iissue imay ifall iprey iof 

ithis imisinformation iperceived ithrough ithe ieyes iof imedia iand imay ipropagate isame 

ifeeling iand iknowledge ito iother icolleagues iand ijunior idoctors iand ialways iremain 

iconfused ion ithe iissue iof icriminal inegligence. iWhile iSC ijudgments imention inothing 

inew iexcept iverifying ithe iprevious iestablished ifact ithat i„error iof ijudgment iis inot 

inegligence”. 

ROLE iOF iMEDIA: 

The ifreedom iof iinformation iis iimplicitly icovered iby, iArticle i19 iand iArticle i21 iunder 

ithe iIndian iConstitution. iDisposing ioff ia icase iof icontempt iof iCourt iagainst ithe ieditors 

iof itwo inewspapers irecently, ithe iSupreme iCourt iremarked: i“It iis ithe iduty iof ia itrue iand 

iresponsible iJournalist ito iinform ithe ipeople iwith iaccurate iand iimpartial ipresentation iof 

inews iand ihis iviews iafter idispassionate ievaluation iof ithe ifacts iand iinformation ireceived 

iby ihim ito ibe ipublished ias ia inews iitem”. 

Since ithe i1970,s iIndian imedia ihas iplayed ian iextremely iimportant irole iin isensitizing 

ipeople iwith iinformation iabout igovernance, idevelopment, iscience iand itechnology, iforeign 

irelations iand iso ion. iHowever, ilately iit ihas ialso icome iin ifor icriticism, ias ihighlighted 

iby ithe iabove ithe iSupreme iCourt idecision. iThere iis ia idecline iin ijournalistic icredibility, 

ias inoted iby ithe iChairman iof ithe iPress iCouncil iof iIndia ias iwell ias ithe iPresident iK.R. 

iNarayanan. 
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Recently, idue ito ithe imedia ipreoccupation iwith ithe itrivia, ipersonality icult, ione-

isidedness, iand iinstant iin-depth iinvestigation, i51 isenior ijournalists ifeel ithat ithe imedia 

isides iaway ifrom iimportant ipeople‟s iissues ithat iit iis ilosing isocial icontent iand ibecoming 

ia iconsumer iproduct iwith ia imanager iovershadowing ithe ieditor. iThe imedia ihas ia 

itendency ito ilaunch i“trial iby ithe imedia”; ieven isentencing iby ithe imedia, iwhile ia iCourt 

iproceeding iis iunderway. 

DIVIDED iJUDICIARY: 

Referral iof ijudgment iof iSC ito ithe ilarger ibench ifurther iconfirms ithe idivided iopinion 

iof ijudiciary iand icomplexity iof ilegal iwords iused iin icases iof inegligence. iThe imuch-

debated ijudgment iof ithe iSC iis inow ireferred ito ia ilarger iBench ifor ireconsideration ion 

iSeptember i9, i2004. iA iBench iof iMr. iArijit iPasayat iand iMr. iC.K. iThakkar iobserved ithat 

ithe iwords i“gross inegligence” ior i“reckless iact” idid inot ifall iwithin ithe idefinition iof 

iSection i304-A iIPC, idefining ideath idue ito ian iact iof inegligence ior ithe iculpable 

ihomicide inot iamounting ito imurder. 

Between iCivil iand iCriminal iliability iof ia idoctor icausing ideath iof ihis ipatient ithe 

icourt ihas ia idifficult itask iof iweighing ithe idegree iof icarelessness iand inegligence ialleged 

ion ithe ipart iof ithe idoctor. iFor iconviction iof ia idoctor ifor ialleged icriminal ioffence, ithe 

istandard ishould ibe iproof iof irecklessness iand ideliberate iwrong idoing iwith ia ihigher 

idegree iof imorally iblameworthy iconduct. 

CONCLUSION: 

Thus, iwhere ia ipatient‟s ideath, iresults imerely ifrom ierror iof ijudgment ior ian iaccident, 

ino icriminal iliability ishould ibe iattached ito iit. iMere iinadvertence ior isome idegree iof 

iwant iof iadequate icare iand icaution imight icreate icivil iliability ibut iwould inot isuffice ito 

ihold idoctor icriminally iliable. 

 i“To iconvict, itherefore, ia idoctor, ithe iprosecution ihas ito icome iout iwith ia icase iof 

ihigh idegree iof inegligence ion ithe ipart iof ithe idoctor. iThe icourts ihave, itherefore, ialways 

iinsisted ion ithe icase iof ialleged icriminal ioffence iagainst idoctor, icausing ideath iof ihis 

ipatient iduring itreatment, ithat ithe iact icomplained iagainst ithe idoctor imust ishow 

inegligence ior irashness iof isuch ia ihigher idegree ias ito iindicate ia imental istate, iwhich ican 

ibe idescribed ias itotally iapathetic itowards ithe ipatient. iSuch igross inegligence ialone iis 

ipunishable”. 
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Court ifurther iadds, i“Criminal iresponsibility icarries isubstantial imoral iovertones. 

iSomeiof ilife‟s imisfortunes iare iaccidents ifor iwhich ino ibody iis imorally iresponsible, 

iothers iare iwrong ifor iwhich iresponsibility iis idiffuse, iyet iothers iare iinstances iof iculpable 

iconduct i& iconstitutes igrounds ifor icompensation i& iat itimes ifor ipunishment. iTo 

idistinguish ibetween ithese icategories irequires icareful, imorally isensitive i& iscientifically 

iinformed ianalysis”. 

This iapproach iof ithe icourts iin ithe imatter iof ifixing icriminal iliability ion ithe idoctors, 

iin ithe icourse iof imedical itreatment igiven iby ithem ito itheir ipatients, iis inecessary iso ithat 

ithe ihazards iof imedical imen iand imedical iprofession ibeing iexposed ito icivil iliability, 

imay inot iunreasonably iextend ito icriminal iliability iand iexpose ithem ito irisk iof ilanding 

ithemselves iin iprison ifor ialleged icriminal inegligence. 

Medical iCouncil iof iIndia iand iState iMedical iCouncils ishould icome iforward ito istrictly 

iimplement iits iregulations iover imedical iprofession ibecause ithe ifailure iof ithese i 

iregulatory ibodies ito ikeep icheck ion ithe ierring idoctors ior ito ieffectively ienforce iethical 

iguidelines iframed iin i2002, iare ithe ireasons ifor ifalling istandard iof ihealth icare iin iIndia. 

The ieditor iof ia inewspaper ior ia iJournal, ithe iSupreme iCourt isaid, ihas ia igreater 

iresponsibility ito iguard iagainst iuntruthful inews iand iits ipublication. i“If ithe inewspaper 

ipublishes iwhat iis iimproper, imischievously ifalse ior iillegal iand iabuses iits iliberty, iit imust 

ibe ipunished iby ia icourt iof ilaw”. iWhile ia ifree iand ihealthy ipress iis iindispensable ito ithe 

ifunctioning iof ia itrue idemocracy, ithe iCourt isaid ithe ifreedom iof ithe iPress iis isubjected 

ito ireasonable irestraints. 

What ieverybody ican ihope ithat inew idecision iwould icome iup inot ionly iwith iclear 

idefinition iof ithe i„criminal inegligence ibut ialso iwith iexact imeaning iof ithe ilegal iwords 

iused iin idefining ithe icase iof icriminal inegligence iby ithe ihighest ilaw iprotector iand igiver 

iof iIndia. 
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