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ABSTRACT i 

India iis ithe iworld's ilargest idemocracy iin imore ithan iname.iIt ihas ifree ielections, ia 

imulti-party iparliamentary isystem, ia idiverse iand ioutspoken ifree ipress, ian iindependent 

ijudiciary iand ithe icountry iabounds iwith ithe inon-governmental iorganizations ithat itake 

ipride iin itheir iindependence iand ithat ihelps ito imake iup ia ilively icivil isociety.iYet iif 

ithe ichecks iand ibalances iof idemocracy iare isupposed ito icurb ithe igovernment 

ilawlessness, isomething ihas igone iwrong iin iour icountry.iAt ileast, iit iseems ifrom ian 

iexamination ithat ihas ibeen irecently iconducted ion iimprisonment iand ipolice idetention 

iin iour icountry. iIn isome imajor icities iof ithe icountry ithat iwe ivisited, iand iprobably 

ielsewhere ias iwell, ianyone iunlucky ienough ito ibe iarrested ifaces ia ifar igreater 

ilikelihood iof itorture, ior iworse, iat ithe ihands iof ithe ipolice ithan iin imany iof ithe 

icountries ientirely ilacking iin ithe iprotections ifor icivil iliberties iavailable iin 

iIndia.iThough iwe ihad isome iinkling iin iadvance ithat iwe iwould ifind iextensive ipolice 

iabuse iof ithe idetainees, iwe iwere inot iprepared ifor iwhat iwe idiscovered iabout ithe 

iprisons iand ijails ito iwhich idetainees iare isent iafter ithe ipolice iare idone iwith 

ithem.iThey iwould ibe ibad, iif ionly ibecause ithe ilife iis ihard ifor ithe imost iof ithe 

iIndians ioutside ithe iprisons.iIt istands ito ia ireason, itherefore, iif iincarceration iis imeant 

ito ipunish ithen ilife iinside ithe iprisons ishould ibe iworse.iWhat itook ius iby isurprise, 

ihowever, iis ithe imanner iin iwhich iit iis iworse ifor ithe igreat imajorities iof iprisoners 

iand, imore isurprising, ithe ifact ithat ithe iimprisonment iis isomewhat iless iharsh ithan iwe 

ihad iexpected ifor isome iprisoners.iThough iprisons iare isupposed ito ibe ileveling 

iinstitutions iin iwhich ithe ivariables ithat iaffect ithe iconditions iof iconfinement iwhich 

iare iexpected ito ibe ithe icriminal irecords iof itheir iprisoners iand itheir ibehaviour iin 

iprison, iother ifactors iare ithere ithat imay iplay ia ipart iin imany icountries. 

iKEYWORDS: iincarceration, iconvicted, iovercrowding, iwhipping, iflogging, iprison 



International Research Journal of Commerce and Law  

Volume 07 Issue 07, July 2020 ISSN: 2349-705X Impact Factor: 5.486 

Journal Homepage: http://ijmr.net.in, Email: irjmss@gmail.com                         
Double-Blind Peer Reviewed Refereed Open Access International Journal  

 

13 International Research Journal of Commerce and Law 

http://ijmr.net.in, Email: irjmss@gmail.com 

 

INTRODUCTION 

The ineed iforia isystematic iprison isystem iand irecognition iof icertain irights iof iprisoners 

icome iinto ifocus iduring ithe ilast ifew idecades.iThe iSupreme iCourt iand ithe iHigh 

iCourts ihave icommented iupon ithe ideplorable iconditions iprevailing iinside ithe iprisons, 

iresulting iin iviolation iof iprisoner‟s irights.iThe iproblem iof iprison iadministration ihas 

ibeen iexamined iby inumerous iexpert ibodies iset iup iby ithe iGovernment iof iIndia.iThe 

imost icomprehensive iexamination iwas idone iby ithe iAll iIndia iJail iReforms iCommittee 

iof i1980-83, ipopularly iknown ias ithe iMulla iCommittee.iThe iNational iand iState 

iHuman iRights iCommission ihave ialso, iin itheir iannual ireports, idrawn iattention ito ithe 

iappalling iconditions iin ithe iprisons iand iurged igovernments ito iintroduce 

ireforms.iPrisoner‟s irights ihave ibecome ian iimportant iitem iin ithe iagenda ifor iprison 

ireforms.iThis iis idue iessentially ito ithe irecognition iof itwo iimportant iprinciples.iFirstly, 

ithe iprisoner i“is ino ilonger iregarded ias ian iobject, ia iward, ior ia i„slave iof ithe istate‟, 

iwho ithe ilaw iwould ileave iat ithe iprison ientrance iand iwho iwould icondemn ito i„civil 

ideath‟.iIt iis iincreasingly ibeen irecognized ithat ia icitizen idoes inot icease ito ibe icitizen 

ijust ibecause ihe ihas ibecome ia iprisoner. iThe iSupreme iCourt ihas imade iit iclear iin 

imany ijudgments ithat iexcept ifor ithe ifact ithat ithe icompulsion ito ilive iin ia iprison 

ientails iby iits iown iforce ithe ideprivation iof icertain irights, ilike ithe iright ito imove 

ifreely ior ito ipractice ia iprofession iof ione‟s i ichoice, ia iprisoner iis iotherwise ientitled 

ito ithe ibasic ifreedoms iguarantee iby ithe iConstitution.iSecondly, ithe iconvicted igo ito 

ithe iprisons ias ipunishment iand inot ifor ipunishment.
1
iPost iindependence iera iwitnessed 

iformation iof iModel iJail iRules, ienhanced ivocational itraining, iscope iof ijail ivisit, 

iperiodic isupervision iand iintroduction iof iwage isystem.iOn ithe iwhole, iattempt ito 

imodify ithe iprison iculture iby ishifting ifrom icruelty ito ihumanism iwas iclear.iChange iin 

ithe iapproach irelating ito iobjectives iof ipunishment ihad ialso iimpact iupon ithe imethod 

iof itreating ithe iprisoners.iLooking ito ithe ijails ias isocial ihospitals, icriminals ias 

ipatients, iand ipunishments ias iprocess iof ipurification iand irehabilitation ihad ialso 

idistinct iimpact iupon iprison ireform imission.iHowever, iit iis ihuman iright iactivism iby 

ithe ijudiciary ithat igave ia igreat ispur ito ithe icause iof iprison ijustice iduring ithe ilate 

                                                 
1iC.S. iChakravarthy, iPrisoners iand iHuman iRights iin iIndia- iAn iAnalytical iStudy, iIndian iSocio- iLegal 

iJournal, i41 i(2015). 
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i1970s iand i1980s.
2
iThe igovernment ihas iset iup iworking igroups, icommittees iand 

icommissions ito iinvestigate ithe iissue iand iofferisolutions.iThe imore iimportant iamong 

ithem iwere ithe iJustice iMulla iCommittee iReport ion iPrison iReforms i(1982-83) iand 

ithe iJustice iKrishna iIyer iCommittee ion iWomen iPrisoners i(1986-87).iThese ireports 

ihave, iby ifar, igiven ithe imost icomprehensive iaccounts iof iwhat iails iour iprisons, iand 

isuggested ia islew iof imeasures.iThe iDraft iNational iPolicy ion iPrison iReforms iand 

iCorrectional iAdministration, i2007, iprepared iby ithe iBureau iof iPolice iResearch iand 

iDevelopment i(BPR&D) iis ialso ian iimportant idocument ion ithe itopic.
3
All iIndia 

iCommittee ion iJail iReforms iheadediby iJustice iA.N.iMulla i(1980-83) ihas istudied ithe 

iissue iof iprison ireform iin igreat idetail. 

PRISONiAS iPUNISHMENT 

Right ifrom ithe ibeginning iof ithe icivilization, icriminal ilaw ioccupiesia iprime iplace 

iamong ithe iagencies iof isocial icontrol iand iis iregarded ias ia iformidable iweapon ithat 

isociety ihas iforged ito ishield iitself iagainst ianti- isocial ibehaviour.
4
iThe ioldest ipenal 

iinstitution iin iIndia iis iactually ithe i„Jail‟ iwhich iis ialso icommonly icalled i„Prison‟ iin 

imany icountries.iPrisons, ias ia iformal iagency iof icontrol, ihave ia iunique irole iespecially 

iin ia idemocratic isociety.iAs ia ivital iagency iof icriminal ijustice iadministration ithey 

iperform ithe itwin irole iof iincarcerating ithe iconvicts ias iwell ias iproviding icustodial 

icare ifor ithe iunder itrials iand idetained.iThus icontrary ito icommon ibelief iprison icome 

iinto ipicture inot ionly iafter itrial iand iconviction ibut ialso iright ifrom ithe istage iof 

iinvestigation iand ithe icommitment iof ithe iaccused iof ijudicial iremand ior iin ithe icourse 

iof ipreventive idetention.iSuch ioverbearing iroles iof iprisons ibecome ialmost ia iroutine 

iin icases iof ipoor, iignorant iand ihelpless iaccused ithat iare inot iin ia iposition ito isecure 

irelease ion ibail.iThey iremain iunder itrial ifor ilong iperiods iand iare isubjected ito ivaried 

iforms iof idiscrimination iwithin iprisons.
5
 

Imprisonmentias ia imode iof ipunishment istarted iin ithe i16
th

 icentury, ibut ispread iwidely 

ias ithe imain ipunishment ifor icrime ionly iin ithe i19
th

 icentury.iBy ithe iend iof ithe i20
th

 

                                                 
2iP.iISHWARA iBHATT, iLAW iAND iSOCIAL iTRANSFORMATION, i836 i(1st ied., i2009). 
3iVijay iRaghwan, iPrison iReforms iand iSome iFundamentals, iTHE iHINDU, iSept, i26, i2008, iat i10. 
4iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i327 i(1st ied., 

i2009). 
5iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i327 i(1st ied., 

i2009). 
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icentury iimprisonment iwas ipart iof ithe ipenal icode iof ievery icountry iand ithose 

icountries ito ismall ito imaintain ia iprison isystem isent itheir iprisoners ito ineighbouring 

istates ifor iincarceration.iThe iprocess iof ireplacing iphysical ipunishments iwith 

iimprisonment icontinues ieven itoday ias imore icountries iremove ithe ideath ipenalty 

ifromitheir istatute ibooks iand isubstitute ilife iimprisonment ias ithe ipunishment ifor ithe 

imost iserious icrimes.
6
i 

Basis iPrinciples ifor ithe iTreatment iof iPrisoners: iAdopted iand iProclaimediby 

iGeneral iAssembly iResolution i45/111 iof i14
th

 iDecember, i1990 

1. All iprisoners ishall ibe itreated iwith ithe irespect idue ito itheir iinherent idignity 

iand ivalueias ihuman ibeings. 

2. There ishall ibe ino idiscrimination ion ithe igrounds iof irace, icolour, isex, 

ilanguage, ireligion, ipolitical ior iother iopinion, inational ior isocial iorigin, 

iproperty, ibirth ior iother istatus. 

3. The iresponsibility iof iprisons ifor ithe icustody iof iprisoners iand ifor ithe 

iprotection iof isociety iagainst icrime ishall ibe idischarged iin ikeeping iwithia 

iState‟s iother isocial iobjectives iand iits ifundamental iresponsibilities ifor 

ipromoting ithe iwell- ibeing iand idevelopment iof iall imembers iof isociety. 

4. It iis, ihowever, idesirable ito irespect ithe ireligious ibeliefs iand icultural iprecepts 

iof ithe igroup ito iwhich iprisons ibelong, iwhenever ilocal iconditions iso irequire. 

5. Except ifor ithose ilimitations ithat iare idemonstrably inecessitated iby ithe ifact iof 

iincarceration, iall iprisoners ishall iretain ithe ihuman irights iand ifundamental 

ifreedoms iset iout iin ithe iUniversal iDeclaration iof iHuman iRights, iand, iwhere 

ithe iState iconcerned iis ia iparty, ithe iInternational iCovenant ion iEconomic, 

iSocial iand iCultural iRights, iand ithe iInternational iCovenant ion iCivil iand 

iPolitical iRights iand ithe ioptional iprotocol ithereto, ias iwell ias isuch iother irights 

ias iare iset iout iin iother iUnited iNations iCovenants. 

6. All iprisoners ishall ihave ithe iright ito itake ipart iin icultural iactivities iand 

ieducation iaimed iat ithe ifull idevelopment iof ithe ihuman ipersonality. 

7. Conditions ishall ibe icreated ienabling iprisoners ito iundertake imeaningful 

iremunerated iemployment iwhich iwill ifacilitates itheir ireintegration iinto ithe 

                                                 
6iP.iISHWARA iBHATT, iLAW iAND iSOCIAL iTRANSFORMATION, i836 i(1st ied., i2009). 
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icountry‟s ilabour imarket iand ipermit ithem ito icontribute ito itheir iown ifinancial 

isupport iand ito ithat iof itheir ifamilies. 

8. All iprisoners ishall ihave ithe iright ito itake ipart iin icultural iactivities iand 

ieducation iaimed iat ithe ifull idevelopment iof ithe ihuman ipersonality. 

9. Prisoners ishall ihave iaccess ito ithe ihealth iservices iavailable iin ithe icountry 

iwithout idiscrimination ion ithe igrounds iof itheir ilegal isituation. 

10. With ithe iparticipation iand ihelp iof ithe icommunity iand isocial iinstitutions, iand 

iwith idue iregard ito ithe iinterests iof ivictims, ifavourable iconditions ishall ibe 

icreated ifor ithe ireintegration iof ithe iex- iprisoners iinto isociety iunder ithe ibest 

ipossible iconditions.
7
 i 

HUMAN iRIGHTS iAND iCRIMINAL iJUSTICE iSYSTEM iIN iINDIA 

When ione ispeaks iof ithe icriminal ijustice isystem ione imay ineed ito ilook iat ithe 

iCovenant ion iCivil iand iPolitical iRights.iFortunately ifor ius iin iIndia, ithe iUniversal 

iDeclaration iof iHuman iRights iwas imade iin ithe icontext iof ihistory iwhen iour 

iConstitution iwas ibeing idrafted iand idiscussed.iMost iof iits ibasic iprinciples ihave 

itherefore icrept iinto ithe iConstitution.iIf ione ilooks iinto iour iConstitution ithe iprovisions 

iin ithe iCovenant ion iCivil iand iPolitical iRights iare iseen ireflected iin iPart iIII 

i(Fundamental iRights) iof ithe iConstitution iand ithe iCovenant ion iEconomic, iSocial iand 

iCultural iRights iare ireflected iin iPart iIV i(Directive iPrinciples iof iState iPolicy).
8
iThe 

iprovisions iin ithe iIndian iPenal iCode, i1860 i(IPC) iand ithe iCriminal iProcedure iCode, 

i1898 i(old iCrPC) iare iactually ipre- iCovenant.iStill ithey ireflect ithe ibasic iprinciples iof 

iEnglish iJurisprudence- ifundamental iprinciples iof ithe icommon ilaw, iprinciples iof 

ilegality, ipresumption iof iinnocence, itrial iby iindependent itribunal, ifair itrial, iprinciples 

iagainst idouble ijeopardy, ietc.iare iseen iincorporated iin iour istatus.iFrom itime ito itime 

iour ilaw ihas ibeen iundergoing ichanges iinitiated ieither iby ithe ilegislature ior iby icourts 

                                                 
7iC.S. iChakravarthy, iPrisoners iand iHuman iRights iin iIndia- iAn iAnalytical iStudy, iIndian iSocio- iLegal 

iJournal, i32 i(2015). 
8iK.I. iVIBHUT, iCRIMINAL iJUSTICE iA iHUMAN iRIGHTS iPERSPECTIVE iOF iTHE iCRIMINAL 

iJUSTICE iPROCESS, i99 i(1st ied., i2004). 
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iand iincorporation iand iengraftment iof ivarious irequirements iin ithe iprocess iof 

iinterpretation.
9
 

The iprotection iof ihuman irights ithrough ithe icriminal ijustice idelivery isystem iisian 

iindispensable ifeature iof iany isystem igoverned iby ithe irule iof ilaw.ithe iprotection iof 

ihuman irights ihave ibeen iacknowledged ito ivarying iextents iacross itime, ibut isince ithe 

iSecond iWorld iWar, ithe iuniversality iof ihuman irights ihas ibeen irecognized iby ithe 

iUnited iNations ias iinherent iin ithe ivery inature iof ihuman ibeings i– ia ireflection 

iofitheir icommon ihumanity.iCriminal ilaw ihas ialways ibeen ia igreat isource ifor ithe 

ienlargement iof ihuman irights.iIn iother iwords, imany iof iour iexisting ifundamental iand 

iinalienable irights, iif istudied icarefully, iwould ihave itheir iorigins iin isituations iand 

icases irelating ito icriminal ijurisprudence.iBasic ihuman irights, isuch ias ithe ipresumption 

iof iinnocence, ithe iright ito isilence iof ithe iaccused iand ithe iburden iof iproof iof ithe 

iprosecution iare ialso ithe ipillars ion iwhich ia ijust icriminal ijustice isystem istands.iTo 

ithis iend, iLord iSteyn istates ithat, 

“The ibasic ipremise iis ithat iin ia idemocratic isociety igovernment iexists iin iorder ito 

iprotect iand ipromote ithe iinterests iof ithe ipeople.iTo iachieve ithis igoal, ithe iactions iof 

igovernment iand iits iagencies imust ibe iconstrained iby ilaw iand icitizens imust ibe igiven 

ienforceable iand ieffective ilegal irights iagainst ithe istate.iIn ithe icontext iof ihuman 

irights ithis iis ithe icore imeaning iof ithe irule iof ilaw.iIn icountries iwhere ithis ipremise iis 

iaccepted, ihuman irights ilaw ihas iscope ifor ideveloping.iIn icountries iwhere ithis ipremise 

iis inot iaccepted, ihuman irights ilaw imust istruggle ion iinfertile iground.”
10

i 

PROBLEMS iOF iPRISONERS 

The iApex icourt iand ithe iHigh iCourts ihave icommented iupon ithe ideplorable iconditions 

iprevailing iinside ithe iprisons, iresulting iin iviolation iof iprisoner‟s irights.iThe iproblem 

iof iprison iadministration ihas ibeen iexamined iby inumerous iexpert ibodies iset iup iby 

ithe iGovernment iof iIndia.
11

iThe iIndian iprison isystem, ijust ilike ithe iother iagencies iof 

                                                 
9iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i100 i(1st ied., 

i2009). 
10 iHuman iRights ivis-à-vis iCriminal iJustice iSystem, i iJustice iJ.K.Mathur iMemorial iTrust, i(June i2, 

i2017), ihttp://jkmtrust.tripod.com/id5.html 
11 iC. iS.iChakravarthy, iPrisoners iand iHuman iRights iin iIndia- iAn iAnalytical iStudy, iIndian iSocio- iLegal 

iJournal, i31, i(2015). 

http://jkmtrust.tripod.com/id5.html
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ithe icriminal ijustice iadministration, ican ibe idescribed ito iexist iperpetually iin ia istate iof 

icrisis.iThe ireasons ifor isuch ia istate iof iaffairs iare: 

First, iantiquated iand iover- iworked inature iof iprison iinstitution; 

Secondly, ilack iof iproper itraining, iskills iand imotivation iof iprison istaff; 

Thirdly, ipolicy- ilevel iideological iconflicts ibrought iaboutiby ithe imodern iideas iof 

iprisoners irights iand iegalitarianism; iand 

Fourthly, iinternationalisation iof ithe iprison isystem.
12

 

Some iof ithe inotable iproblems iof iIndian iprison isystem iare:- 

a. Overcrowding: iOvercrowding iand ilarge inumber iof iunder itrial iprisoners iare 

itwo inagging iproblems iin iour iprisons.iAccording ito iNational iCrime iRecords 

iBureau i(NCRB) irecords, iin i2013, ithe itotal inumber iof iprisoners iwas i4, i11, 

i992, iof iwhich ia istartling i2, i78,503 iwere iunder itrial iprisoners.iDelay iin 

iproviding ijustice, iinadequate icourt iinfrastructure, iand iinaccessibility iof ia ilarge 

inumber iof iprisoners ito ilegal ihelp iaccentuate ithe iinsensitivity iof iauthorities 

iand ilaw ienforcing iagencies itowards iprisoners.
13

iThe imain ireason ifor iprison 

iovercrowding iis ithat iover iseventy- isic ipercent iinmates iare iunder itrials.iThe 

ireality iof iovercrowding imay ibe icause ifor imany iother iprison iproblems isuch 

ias igreater irisk iof idisease, ihigher inoise ilevels, idenial iof iconservancy ifacilities, 

idifficulties iin isurveillance, iconsequent idanger ilevels, ietc.
14

iThe iSupreme iCourt 

isaid ion ithe iproblem iof iovercrowding i“There iis ino idoubt ithat ithe isame idoes 

ieffect ithe ihealth iof iprisoners.....The isame ialso ivery iadversely iaffects ihygiene 

iconditions....There iis iyet ianother ibaneful ieffect iof iovercrowding.iThe isame iis 

ithat iit idoes inot ipermit ithe isegregation iamong iconvicts.iThose ipunished ifor 

iserious ioffences iand ifor iminor.iThe iresult imay ibe ithat ihardened icriminals 

ispread itheir iinfluence iover iothers......the iproblem iof iovercrowding iis irequired 

ito ibe itackled iin iright iearnest ifor ia ibetter ifuture.”
15

iTihar iCentral iJail iis 

                                                 
12iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i328 i(1st ied., 

i2009). 
13 iV.iKumar, iDon’t iPrisoners ihave iRights?, iThe iHindu, iMarch i22, i2015 iat i12. 
14K. iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i332i(1st ied., 

i2009). 
15iRama iMurthy iv iState iof iKarnataka iAIR i1997 iSC i1739. 
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iovercrowded iwith iabout i14,000 iinmates ilodged iin iits inine ijails iand idistrict 

ijail iagainst itheir itotal icapacity iof i6,500.iThe iunder itrial iprisoners icharged 

iwith ipetty icrimes iand ilanguishing iin ijails ifor iover isix imonths idue ito idelay 

iin itrial ishould ibe ireleased.
16

 

b. Prison iBacklog: iThe iSupreme iCourt‟s istudy iof iprison ibacklog ishows ithat 

iover itwo ilakh ipending itrials iacross ithe icountry iare imore ithan ifive iyears iold 

iand i40,000 iare iover i10 iyears iold.iIn ithe iSupreme iCourt iitself, i65,000 

icasesiwere ifound ipending iin iend-2014.iThese inumbers iare ia iclear iindication 

iof ithe ifailure iof ithe isystem ito ideliver ijustice.iLast iJune, ihearing ia i24-year-

old ipetition ifiled iby iD.K.iBasu ion ipriosners‟ irights, iJustice iT.S.iThakur 

iexpressed ianguish iat ithe iloss iof ihuman irights iand iliberty isuffered iby ian 

iundertrial iprisoner.i“No icivilised icountry ishould itorture iits icitizens”, iobserved 

iJustice iThankur. i“The itrue icharacter iof ia idemocracy iis iadherence ito ithe idue 

iprocess iof ilaw.” iIn iJanuary i2014, ithe ithen iLaw iMinister iRavi iShankar 

iPrasad iannounced ithat ia idirective iwould ibe isent ito iall iStates ito irelease, ion 

ipersonal ibond, iundertrials iwho ihave icompleted i50 ipercent iof ithe ijail isentence 

ithey imight ihave ireceived iif iconvicted.iIn iSeptember, i2014 ithe iSupreme iCourt 

imobilised ijudicial iofficers iacross ithe icountry ito ivisit ievery iprison iin itheir 

idistrict iover ithe inext itwo imonths ito iidentify iand irelease isuch iundertrials.
17

iIn 

iits irecent ijudgment ithe iSupreme iCourt iof iIndia isaid, i“Mercy ijurisprudence iis 

ia ipart iof ithe ievolving istandard iof idecency iwhich iis ithe ihallmark iof 

isociety”.
18

 

c. Inadequate iprovisions ifor ibasic ineeds: iAbsence iof ifree ichoice iabout iaccess 

ito imedicine iand ihealth icare iservice, iand iexposure ito ithe iatmosphere iof ijail 

iin iaddition ito ithe iloss iof iliberty iis ithe iordinary ihazards iof iprison ilife.iBut 

ithe ihazard iis imore iserious iwhen ithe iconditions iin ithe ijail iare iunsanitary iand 

iwhen iprompt iand iappropriate itreatment iis inot iaccorded ito ithe iinmates.
19

iThe 

                                                 
16iSpecial iCorrespondent, iFree iUnder itrials ias iTihar iJail iis iovercrowded, iThe iHINDU, iJuly i10, i2015, 

iat i3. 
17iKrishandas iRajagopal, iWhen ithe iProcess ibecomes ithe iPunishment, iThe iHindu, iMar., i22, i2015, iat 

i12. 
18 iShatrughan iChauhan iv iUnion iof iIndia, i(2014) i3 iSCC i1 
19iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i841 i(1st ied., 

i2009). 
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ifacts iof iVeena iSethi ishow igross iviolation iof ihuman irights ibecause iof 

icontinued idetention iof iprisoners ion iground iof iinsanity ifor iseveral iyears iafter 

imedical idereliction iof itheir isanity.
20

iOvercrowding iin iIndian iprisons iis iseen ias 

ithe iroot iproblem ithat igives ibirth ito inumber iof iother iproblems irelating ito 

ihealth icare, ifood, iclothing iand ipoor iliving iconditions. 

d. Torture iand iIll- itreatment: i As ia icustodial iinstitution iprisons ihave ia 

ibasic iresponsibility ifor iprotecting ithe iinmates ifrom ibeing isubjected ito iany 

iharm ior isuffering.iBut iin iactual ipractice ithe iabsolute idependence iand 

ipowerlessness iof ithe iinmate imakes ihim ian iideal itarget ifor itorture, iill-

itreatment iand irepression. iPrison itorture iand irepression iemanates ifrom ithree 

idistinct isources, inamely 

(i) Prison iofficials iwho irecognise itorture iand irepression ias ithe ibest imeans iof 

icontrol, iif inot ithe imost isatisfying iform iof isadism, 

(ii) „convict iofficers‟ iwho iare ipressed, iinto iprison iservices imostly ion iaccount 

iof itheir ipast irepressive iexperience iand 

(iii)„Prison imafia‟ iwhich iis imaking iits ipresence ifelt iin imost iof ithe iprisonsias 

ian iextra- ilegal isource iof icontrol.
21

 

CLASSIFICATION iOF iPRISONERS 

Prisoners iin iIndian ijails iare iclassified iinto idifferent iclasses inot ion ithe ibasis iof itheir 

icriminal irecord ibut iaccording ito itheir isocial, ieconomic iand ieducational 

ibackground.iThis, iin ifact iis ia ilegacy iof iour icolonial ipast iwhich ihave inot ished.iA 

icommittee ichaired iby iJustice iSantosh iDuggal iwas iappointed ion ithe iorders iof ithe 

iSupreme iCourt iin ia icivil iwrit ipetition iin iwhich ithe iexisting isystem iof iclassification 

iwas ichallenged.iThe iCommittee, iin iits ireport, imentioned ithat ithe iexisting isystem iof 

iclassification, ibased ion icriteria, ilike isocial istatus, ieducation, ihabit, imode iof iliving 

ietc.iwas irepugnant ito ithe iconcept iof iequality ipropounded iby iArticle i14 iof ithe 

iConstitution iand ishould ibe iabolished.iThe ibroad icriteria ifor isegregation iof iprisoners, 

iaccording ito ithe iCommittee, ishould iinclude iconvicts, iundertrials, iage, inature iof 

icrime, iprevious ihistory i(whether ihabitual ior icasual), iprison iterm, ikind iof isentences, 

                                                 
20iVeena iSethi iv iState iof iBihar i(1982) i2 iSCC i583. 
21iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i330 i(1st ied., 

i2009). 
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inationality, icivil iprisoners, idetenues, isecurity irequirements, idisciplinary ior 

iadministrative irequirements, icorrectional ieducational ior imedical ineeds.
22

 

LEGISLATIONS iDEALING iWITH iPRISONS 

Prisons iin iIndia, iand itheir iadministration, iareia istate isubject icovered iby iitem i4 iunder 

ithe iState iList iin ithe iSeventh iSchedule iof ithe iConstitution iof iIndia.iThe imanagement 

iand iadministration iof iprisons ifalls iexclusively iin ithe ido- imain iof ithe iState 

igovernments, iand iis igoverned iby ithe iPrisons iAct, i1894 iand ithe iPrison imanuals iof 

ithe irespective istate igovernments.iThus, istates ihave ithe iprimary irole, iresponsibility 

iand iauthority ito ichange ithe icurrent iprison ilaws, irules iand iregulations.iThe iCentral 

iGovernment iprovides iassistance ito ithe istates ito iimprove isecurity iin iprisons, ifor ithe 

irepair iand irenovation iof iold iprisons, imedical ifacilities, idevelopment iof i iborstal 

ischools, ifacilities ito iwomen ioffenders, ivocational itraining, imodernization iof iprison 

iindustries, itraining ito iprison ipersonnel, iand ifor ithe icreation iof ihigh isecurity 

ienclosures.
23

 

Legal iFramework 

 Constitution iof iIndia, i1950 

 Indian iPenal iCode, i1860 

 Prison‟s iAct, i1894 

 Prisoner‟s iAct, i1900 

 Identification iof iPrisoner‟s iAct, i1920 

 Transfer iof iPrisoner‟s iAct, i1950. 

 Prisoner‟s i(Attendance iin iCourts) iAct, i1955 

 Probation iof iOffenders iAct, i1958 

 Mental iHealth iAct, i1987 

 Protection iof iHuman iRights iAct, i1993 

 Juvenile iJustice i(Care iand iProtection if iChildren) iAct, i2000 

 Model iPrison iManual ifor iSuperintendence iand iManagement iof iPrisons iin 

iIndia, i2003 

                                                 
22iP.iISHWARA iBHATT, iLAW iAND iSOCIAL iTRANSFORMATION, i836 i(1st ied., i2009). 
23Shaik iAli, iPrisons iin iIndia: iAn iOverview, iIndian iJournal iof iApplied iResearch i(July,15, i2017) 

ihttp://www.theglobaljournals.com/ijar/file.php?val=December_2014_1417447136__160.pdf#page=1&zoom=a

uto,0,764 
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 Repatriation iof iPrisoners iAct, i2003 

 Model iPrison iManual, i2003
24

 i 

Some iLandmark iJudgments ion ithe irights iof iPrisoners 

(1) The iright ito ilife iofia iperson iis imore ithan imere ianimal iexistence, ior ivegetable 

isubsistence.iTherefore, ithe iworth iof ithe ihuman iperson iand idignity iand 

idivinity iof ievery iindividual iinform iArticles i19 iand i21 iof ithe iconstitution 

ieven iin ia iprison isetting.iThere imust ibe isome icorrelation ibetween ideprivation 

iof ifreedom iand ithe ilegitimate ifunctions iof ia icorrectional isystem.
25

 

(2) Strongly idenouncing iroutine ihandcuffing iof iprisoners, ithe iSupreme iCourt 

istated ithat ito imanacleia iman iis imore ithan ito imortify ihim; iit iis ito 

idehumanize ihim; iand itherefore ito iviolate ihis ivery ipersonhood.iSupreme iCourt 

idirected ithat ihandcuffs iare inot ibe iused iunless iabsolutely inecessary.
26

 

(3) Prisoners‟ irights ishall ibe iprotectediby ithe icourt iby iits iwrit ijurisdiction iand 

icontempt ipower.iFree ilegal iservices ito ithe iprisoners ishall ibe ipromoted iby 

iprofessional iorganizations irecognized iby ithe icourt.
27

 

(4) A iprison irule imay iregulate ithe iright iofia idetenue ito ihave iinterview iwith ia 

ilegal iadviser iin ia imanner iwhich iis ireasonable, ifair iand ijust.iHowever, iit 

icannot iprescribe ian iarbitrary ior iunreasonable iprocedure ifor iregulating isuch ian 

iinterview ias ithat iwould ibe iviolative iof iArticles i14 iand i21 iof ithe 

iconstitution.
28

 

(5) The iCourt iconsidered itwo imain iaspects iof ithe icriminal ijustice idelivery isystem 

iin iIndia, inamely, iservice iofia icopy iof ithe ijudgment ito ithe iprisoner iin itime 

ito ifile ian iappeal iand ithe iprovision iof ifree ilegal iservices ito ia iprisoner.
29

 

(6) Remarking ion ithe iundue idelay iin icommencement iof itrials, ithe iCourt istated 

ithat ispeedy itrial iwas ithe iessence iof icriminal ijustice iand ithus idelay iin itrialiby 

                                                 
24iP.iISHWARA iBHATT, iLAW iAND iSOCIAL iTRANSFORMATION, i836 i(1st ied., i2009). 
25iCharles iSobhraj iv iSuperintendent, iCentral iJail, iTihar, iNew iDelhi, iAIR i1978 iSC i1514. i 
26iPrem iShankar iShukla iv iDelhi iAdministration, iAIR i1980 iSC i1535. 
27iSunil iBatra i(II) iv iDelhi iAdministration, iAIR i1980 iSC i1579. 
28iFrancis iMullin iv iUnion iTerritory iof iDelhi iand iothers, iAIR i1981 iSC i746a. 
29iMH iHaskot iv iState iof iMaharashtra, i(1978) i3 iSSC i544. 
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iitself iconstitutes idenial iof ijustice.iA ireasonably iexpeditious itrial iis ian iintegral 

iand iessential ipart iof ithe ifundamental iright ito ilife iand iliberty.
30

 

(7) Expressing iserious iconcern iabout ithe isafety iand isecurity iof iwomen iin ipolice 

ilock-up, ithe iSupreme iCourt idirected ithatia iwoman ijudge ishould ibe iappointed 

ito icarry iout isurprise ivisits ito ipolice istations ito isee ithat iall ilegal isafeguards 

iare ibeing ienforced.iFemale isuspects imust ibe ikept iin iseparate ilock-ups iunder 

ithe isupervision iof ifemale iconstables.iInterrogation iof ifemales imust ibe icarried 

iout iin ithe ipresence iof ifemale ipolice iofficers.
31

 

(8) The iApex iCourt iissued iguidelines ito iCentral iGovernment, iState iGovernments 

iand iUnion iTerritories iregarding ipregnant iwomen iprisoners iand ichildren iof 

iwomen iprisoners irecognizing itheir irights.iA ichild ishall inot ibe itreated ias ian 

iunder-trial/convict iwhile iin ijail iwith ihis imother.iSuch ia ichild iis ientitled ito 

ifood, ishelter, imedical icare, iclothing, ieducation iand irecreational ifacilities ias 

iaimatter iof iright.iThe icourts idealing iwith icases iof iwomen iprisoners iwhose 

ichildren iare iin iprison iwith itheir imothers iare idirected ito igive ipriority ito isuch 

icases iand idecide itheir icases iexpeditiously.iThe icourts idealing iwith icases iof 

iwomen iprisoners iwhose ichildren iare iin iprison iwith itheir imothers iare idirected 

ito igive ipriority ito isuch icases iand idecide itheir icases iexpeditiously.
32

 

(9) Prisoner‟s iright ito isociability, ialthough ilimited, ihas ihuman iright 

idimension.iFrom ia itotal isegregation ito ia ibreathing iatmosphere iof isocial 

irelations ithe idevelopment ithat ioccurred iin iworth inoting.iIn iRama iMurthy, 

iHansaria iJ., iobserved, i“While iin ijail, icommunication iwith ioutside iworld igets 

isnapped iwith ia iresult ithat ithe iinmate idoes inot iknow iwhat iis ihappening ieven 

ito ihis inear iand idear iones.iThis icauses iadditional itrauma.iA iliberalized iview 

irelating ito icommunication iwith ikith iand ikin ispecially iis idesirable.”
33

 

CONCLUSION 

Reforms iof iprisons ito imeet ithe irequirements iof ichanged isocial iperceptions iabout 

ihuman irights iand imodernization iis ianother ipoint ithat iestablishes ipotentiality iof 

                                                 
30iHussinara iKhatoon iv iHome iSecretary, iBihar, iAIR i1979 iSC i1360. 
31iSheela iBharse iv iState iof iMaharashtra, iAIR i1983 iSC i378. 
32iRD iUpadhyay iv iState iof iA.P. iand iors, iAIR i2006 iSC i1946.S 
33 iRama iMurthy iv iState iof iKarnataka i(1997) i2 iSCC i642 
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ihuman irights ijurisprudence iin iframing iand iimplementing ithe isocial itransformation 

iagenda.iIt iis iwith ithe irefinement iof icivilization ithat ifiner iideas iabout iprison ireforms 

iemerge.iSome iof ithe inoble iprinciples iabout ihumane itreatment iof iprisoners, ias 

ireflected iin ithe iancient iIndian ijurisprudence, ican ibe ilooked iinto ito iknow ithe iancient 

ivalues iin ithe isubject.iKautliya iprescribed ithat ia ibandhanagara i(Jail) ishall ibe 

iconstructed iin ithe icapital iproviding iseparate iaccommodation ifor imen iand iwomen, 

iand iit ishould ibe iwell- iguarded.iPrisoners iwere ito ibe iemployed iin iuseful iworks ilike 

iweaving iand icultivation; iand iremission iof isentences iof iimprisonment iin ispecial 

ioccasions ior ion iconsideration iof igood iwork, iconducts iand ipayment iof ifine iwas ito 

ibe ipracticed.
34

iAfter iindependence iin ithe ilight iof iConstitutional inorms iand 

iInternational iInstruments ireformative iphilosophy ihas ibecome ipart iof iprison 

iadministration iand ipenal isystem.iThe ipurpose iof iprison iis, ias ithe iAmerican 

iConvention ion iHuman iRights isays, ithe i„reform iand isocial ireadaptation‟ iof ithe 

iprisoners.iPrison ishould inot ibe iplaces iof iforced ilabour; ithey ishould inot ibe iholding 

icenters ior iwarehouses.iThey ishould ibe irun iin isuch ia iway ithat ithe ihuman 

icapacitiesiof ithose iheld iin ithem iare irecognized, icapacities ito ilearn, ito iimprove, ito 

ihelp iothers, ito igrow iin iunderstanding.iPrisons ishould ialso ibe iplaces iwhere ijustice 

ireigns.iThe inoted ijurist, iLord iWoolf, inow iChief iJustice iof iEngland, isaid ithat i„the 

isystem iof ijustice iwhich ihas iput ia iperson iin iprison icannot iend iat ithe iprison 

idoors.iIt imust iaccompany ithe iprisoner iinto ithe iprison…..
35

iThe iNational iHuman 

iRights iCommission i(NHRC) ihas imade isome ikey irecommendation ifor iprison ireform. 

iThese iinclude ireplacing ithe i1894 iPrison iAct iwith ia inew ione, iamending iprison 

imanuals ikeeping ihuman irights iin imind, ireducing iovercrowding; ione iof ithe ibiggest 

iproblems iin imost iprisons, ishifting iforeign inationals ito idetention icenters ifrom iprisons 

iafter itheir isentence iis icompleted, itill ithey iare ideported ito itheir irespective 

icountries.
36

iIn isum, ithere iis ia ineed ifor icreating ihuman irights iethos iwithin ithe ipenal 

isystem imaking ithe iprison isystem imore itransparent iand iaccountable ito ithe idemocratic 

ivalues.iThough ithe iconcept iof ihuman irights ihas ibeen ian iintegral ipart iof iour isocial 

                                                 
34iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i835 i(1st ied., 

i2009). 
35iK.I. iVIBHUT, iCRIMINAL iJUSTICE iA iHUMAN iRIGHTS iPERSPECTIVE iOF iTHE iCRIMINAL 

iJUSTICE iPROCESS, i294 i(1st ied., i2004). 
36iK.iJAISHANKAR, iINTERNATIONAL iPERSPECTIVES iON iCRIME iAND iJUSTICE, i332 i(1st ied., 

i2009). 
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ivalues, itraditions iand iethos, ithe icontemporary ichanges iin isocio- icultural iand 

ieconomic ilife ihave imade iif iimperative ito ihave ia ifresh ilook iat ihuman irights.iThe 

iinstitution iof icriminal ijustice iand ipenal isystem ihas ievolved inot ionly ito iprotect 

ihuman irights iof ithose iendangered iby ianti isocial ielements ibut ialso ito irestore ithe 

ihuman idignity iof ithose iwho ihave igone iout iof ithe iprescribed isocial iorder.iThe iApex 

iCourt iof iour icountry ihas ifully iestablished ithat ia iperson iwho iviolates ilaw idoes inot 

ibecome inon- iperson iand ihe icontinue ito ibe ientitled ito iall ihuman irights iwithin ithe 

ilimitation iof ilegal iprovisions.
37

iThis ihuman iright iapproach iwill idefinitely ibe ihelpful 

iin iprison ireforms iand ito imake iinmates imore icivilized iand iproductive ifor ithe 

isociety. 

 

                                                 
37iK.I. iVIBHUT, iCRIMINAL iJUSTICE iA iHUMAN iRIGHTS iPERSPECTIVE iOF iTHE iCRIMINAL 

iJUSTICE iPROCESS, i150 i(1st ied., i2004). 


