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Abstract:
Article 355 of theConstitution places an obligation upon the Uniorinafia to
protect every state against external aggressionirdachal disturbance and
ensure that the government of every state is chorein accordance with tt
provisions of this Constitution.Unr the Constitution, law and order as well
public order are both within the exclusive proviré¢he states. Even where 1
armed forces of the Union are deployed in aid efdlvil power of the state f
maintain public order, whether on the basis request for such armed forc
from the state or whether such deployment is madéhé Union governmer
acting under a law made under Entry 2 A of the dricst, the law and orde

and public order yet remain within the domain & ttate:

Keywords: Constitution, law and order, internal disturbancenedl forces

Article 355 of the Constitution places an obligation upon theod of India tc
protect every state against external aggressionirgachal disturbance and
ensure that the government very state is carried on in accordance with
provisions of this Constitution. Prior to the Congion (44th Amendment) Ac

Article 355 was relevant both for the purpose ofidde 352 as well as Atrticl

!Constitutionof India, Article 55. It shall be the duty of thenidn to protect every State against exte
aggression and internal disturbance and to enbatehie Government of every State is carried aecoordanct
with the provisions of this Constitutic

7 International Research Journal of Commerce and Law
http://ijmr.net.in, Email: irjmss@gmail.com




|
)

International Research Journal of Commerce and Law "?:j__ﬁ‘_a
Volume 6 Issue 06, June 2019 ISSN: 2349-705X Impact Factor: 5.486 -4 5:3.;

Journal Homepage: http://ijmr.net.in, Email: irjmss@gmail.com ensiorl
Double-Blind Peer Reviewed Refereed Open Access International Journal

356. Under Article 352 (as it obtained prio the said Amendment Act), Tl
President could proclaim emergency and assumedhers mentioned in tr
said Article. The expressions external aggressimhiaternal disturbance we
common to both Article 355 and Article 352. Simlyaif the governmer of a
state was not carried on in accordance with theigians of the Constitutior
the President could take action under Article 356 assume to himself tl
powers of the government of that state and exeuntiser powers mentioned
that Article. Havever, by Constitution (44th Amendment) Act, themssior
internal disturbance in Article 352 (1) was sulogét! by the expression arm
rebellion. With this the connection between Artcl@55 and 352 got snapg
partially. In other words, in case tlsecurity of India or a part thereof
threatened by internal disturbance in a Stateptweer under Article 352 me
not be available. Even then, the obligation of theon government to prote
every State from internal disturbance remains.sitnow ai independen
obligation to be performed in such a manner astthien government think
appropriate. By the Constitution (42nd Amendmen®t, Athe Parliamer
brought in the following provisions/amendments.idet 2574° was introduce
providing for assistace to the states by deployment of armed forcestloer
forces of the Union. The said Article which waseadetl by the Constitutic
(44th Amendment) Act. Along with Article 257A, Mament had als
introduced Entry 2A in the Union List in the Seventhchedule to thi
Constitution. This entry has not been deleted by onstitution (44tl
Amendment) Act. It states about deployment of anyeal force of the Union ¢
any other force subject to the control of the Un@nany contingent or un

“Constitution of India Article257A. [Assistance to States by deployment of arfoeces or other forces of tt
Union.] Rep. by the Constitution (Fortyfourth Amenent) Act, 1978, s. 33 (w.e.f. -6-1979).

*Constiution of India Union List Entry2A.- Deployment of any armed force of the Union or atiyeo force
subject to the control of the Union or any contmger unit thereof in any State in aid of the cipbwer;
powers, jurisdiction, privileges and liabilis of the members of such forces while on such gepdmt
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thereof in ag State in aid of the civil power, and powers,gdrction, privilege:
and liabilities of the members of such forces whbitesuch deployment. Entry
in List Il (State List) read as follows before t@enstitution (42nd Amendmer
Act that Public orderlut not including the use of naval, military or &irce or
any other armed force of the Union in aid of theilgpower). By the sai
Amendment however, the said Entry was amended t@telssthat public orde
(but not including the use of any naval, tary or air force or any other arm
force of the Union or of any other force subjectite control of the Union or ¢
any contingent or unit thereof in aid of civil poWelt may be noticed th:
Entry 2A in the Union List does not refer to or uke e;pression public orde
Article 257 contemplated Government of India depigythe armed forces «
the Union for dealing with any grave situation aivl and order in any sta
Under the Constitution, law and order as well aslipworder are both within e
exclusive province of the states. Even where theedrforces of the Union a
deployed in aid of the civil power of the statemaintain public order, wheth
on the basis of a request for such armed forces the state or whether su
deployment isnade by the Union government acting under a lawemadlel
Entry 2 A of the Union List, the law and order apdblic order yet remai
within the domain of the states. Of course, thesgiwwere there in Entry* of
the State List even prior to the Corution (429 Amendment Act) and the
remain even now. In this connection, the differebeeveen the concepts Iz
and order, public order, internal disturbance amchea rebellion, all th
expressions employed by our Constitution, theie déstinction between pub
order (State List, item 1) and internal disturbareferred to in Article 355. Fc

this purpose, the meaning and content of both tkgressions must L

*Constitution of India State List Rublic order (but not including 3[the use of anyaiamilitary or air force o
any other armed force of the Union or of any ofieece subject to the controf the Union or of any contingel
or unit thereof] in aid of the civil powe
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examined. As pointed out by the Supreme Court endhise of Ram Manoh
Lohia (1966 S.C), law and der are a larger circle within which public or
constitutes a smaller circle. The concept of ségwifi the state was said to bt
yet another smaller circle within public order ascentric circles. For exampl
a simple murder is a law and order flem but where a murder is committed
communal grounds, which is meant to or designexta@ate a fear and a feeli
of insecurity in one or more communities, it becenaepublic order issue.
communal clash is a public order problem but wiileeecommual clashes tak
place on a large scale, affecting an entire statemart of the state, paralyzi
the administration, it would be a case of interdigturbance. Once a milita
group decides to engage in indiscriminate violesga&nst civilians for glitical
ends, it crosses a certain moral threshold thatisetpart from other grouf
The distinguishing features include such elemesttha targeting of unarme
civilians, the use of extraermal violence, the desire by the terrorists tili
fear in the target population, or the intent to influena broader audien
beyond the immediate victims of the terrorist &t:®

Now, coming to the meaning and content of the esgoa interna
disturbance, it is necessary to turn Constituent Assembly debates in
absence of a judicial pronouncement. The referémdbe speech of Dr B. |
Ambedkaf in the Constituent Assembly, explaining the priteipehind Article
355. He said that if the centre is to interfereghi@a administation of provincia

affairs, it must be by and under some obligatiomctvithe Constitution impose

°Boaz Ganor, interview with the authors, Herzliysrakl, 12 February 20:

®Schmid, A.P. (Ed.), The Routledge Handbook of Tigsm Research; Hoffman, Bruce. Inside Terror
Columbia University Press, 2013; on approachegfimition of terrorist groups see Phillips, Briarf'What is a
Terrorist Group? Conceptual Issues and Empiricalibations.” Terrorism and Political Violence (2014-18;
De la Calle, Luis and Ignacfs nchez-Cuenca. “In Search of the Core of Terrorism.” Ctpn Killing
Civilians Or Holding Territory? how to Think abotérrorism, edited by Victor Asal, Luis De la CalMichael
Findley and Joseph Young. Vol. 14, ~-497: Wiley Online Library, 2012.

’C.A.D.Vol.IX. P. 133

10 International Research Journal of Commerce and Law
http://ijmr.net.in, Email: irjmss@gmail.com




|
)

International Research Journal of Commerce and Law
Volume 6 Issue 06, June 2019 ISSN: 2349-705X Impact Factor: 5.486

Journal Homepage: http://ijmr.net.in, Email: irjmss@gmail.com ensiorl
Double-Blind Peer Reviewed Refereed Open Access International Journal

&zz
o 2

g

upon the Centre. The article says that it shathieeduty of the Union to prote
every unit. Similar clauses appear in the Ameri€onstitution. They so
occur in the Australian Constitution where the Gibagon provides that it sha
be the duty of the Central Government to proteet uhits or the states fro
external aggression or internal commotion that wepgse to do is to add o
more clause tothe principle enunciated in the American and Aduisine
Constitutions namely that it shall be the duty loé tUnion to maintain th
Constitution in the provinces as enacted by thig. [&he provisions of th
American and Australian Constitutions, which. Ambedkar referred to, me
also be set out for a clear understanding of thanimng of the expressic
internal disturbance. Article VI (4) of the US Cdhdion states that the Unite
States shall guarantee to every state in the Umiorepublican form f
government and shall protect each of them agamstsion and on applicatic
of the Legislature or of the Executive when theikkegure cannot be conven
against domestic violence. Similarly, Section 11%he Australian Constitutio
Act states thathe Commonwealth shall protect every state agalonstestic
violence. It would be seen that both the Americad Australian Constitution
use the expression domestic violence though urterUS Constitution, th
federal government steps in the case (mestic violence only at the request
the state or Legislature of the state concernedadanst these provisior
Article 355 empowers the Union to act on its ow without a request froi
the state government, to protect the state fromnermad distrbance. The
reference in this connection can be given by theesp of Sri Allad
Krishnaswami Ayydtin the Constituent Assembly as well. Speaking uhis
Article, Sri Alladi said that it is the duty of thénion Government to protect ti
states againgtxternal aggression, internal disturbance and dixenelsaos an

8C.A.D. Vol.IX.P.150.
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to see that the Constitution is worked in a prapanner both in the states ¢
in the Union. It would therefore be legitimate itder that the expressic
internal disturbance means irnal commotion (the expression used by
Ambedkar in the above speech), domestic violenggréssion used in both tl
American and Australian Constitutions), and dongeshaos (the expressi
used by Sri Alladi Krishnaswami Ayyar in the Cotigeint Assmbly during the
debate on the said Article) and internal securitycurrent scenario. Tt
members of the constituent assembly believed thdialwas peculiarly face
with uniquely extraordinary issues which had natfoanted other federatior
in history? It therefore follows that every public order prabledoes no
necessarily amount to internal disturbance whikedbnverse may be true |.
in case of' internal disturbance, public orderasirid to be affected. The du
and power of the Central Gonment under Article 355 comes into play only
case of internal disturbance i.e., domestic chaosn@rnal commotion ¢
internal insecurity. The said power is not avagaibl each and every problem
public order. Internal disturbance means failur public order on a large sce
and in a sustained manner for whatever reason yt lmeaaffecting the entir
state or part of the state. The expression intatisalirbance itself is expressi
of the level of disturbance, chaos, commotion arsgcurity i contemplates. |
must be remembered that prior to thi" Amendment, internal disturbance v
one of the grounds on which the President coulatlanm emergency und
Art.352. This consideration also induces to holéttinternal disturbanc
connotes disirbances on a large, on a sustained and serieeisdid is distinc
and different from issues of public order whiclrsarfrom time to time in one «
the other place, village, town or city of a statethe latter type of cases, it is 1

the state goarnment to tackle it. It is for the state governiterdecide whethe

Constituent Assembly Debates V, 1, 38, N.G. Ayyau
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it requires the help of arm-forces/paranilitary forces of the Union to he
and tackle it. Indeed, if it is of a purely local/kl, the Executive Magistrate (
the highest rank) cadeal with it under Section 130 of the Code om@nal
Procedure. The above distinction between the pubter in entry 1 of List |
of the Seventh Schedule to the Constitution anermat disturbance referred
in Article 355 has to be kept in minand observed that in the interest
preserving the federal character of our Constituaiad to ensure that the fie
reserved to the states and to the Union under oust@ution. In recent years
growing number of actors traditionally labelledrégist groups are increasing
relying on a combination of tactics that fall sqglgrwithin the predominar
understanding of both terrorism and guerrilla &= it is relevant to point ot
that entry 2A in the Union List speaks of deployieiithe armedorces of the
Union in any State in aid of civil power but it doaot speak of or refer

public order. It only empowers the Union to makéaw providing for suct
deployment and their powers and procedures. It doesnd cannot make tl
law to maintainpublic order. It is important to notice how entryrilithe State
List reads about public order but not including tiee of the army, nave
military or air force in aid of civil power. It mea that the state cannot mak
law with respect to the deploent of the armed forces, while it can legisl
with respect to public order. The State can no taegguest the Centr
Government to send its armed forces for maintaipiaiglic order but it cannc
itself direct such deployment. Twe-first-century Inda faces multitude c
security challenges. At the core of India’s seguabncerns is its intern.
security a major national security challer'! India does not face an exter

threat in the conventional sense but only intesealurity threats from exinal

10Berger, “War on Error

"In Kautilya’s ‘mandala’ conception, a ruler conaesvof security in a series of concentric circlesuad
his/her domestic reail. At the core is ‘internal security’; in the necitcle, there are neighbours; and in
outermost circle, distant great powers. Any segugtitategy has to deal with these three circ
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sources?Pakistan's conflict with India cannot be reducedpdy to resolving
the Kashmir dispute. Its problems with India arechnmore capacious than t
territorial conflict over Kashm®®. For the Pakistani Army too, the Kashi
conflict offers an rcuse for perpetuating a v-like scenario to enjoy a spec
status with superior privileges in Pakistani soc**

It is worthwhile to note that while no provision the Unlawful
Activities Prevention Act specifically refers toe deployment of any arme
force or para military force for achieving any bétobjectives of the Act, clau
(b) of Section 49 expressly gives protection to aanving or retired member
the armed forces or para military forces in respactany actiontaken or
purported to be taken by him in good faith in theurse of any operatic
directed towards combating terrorism. Now, it well-established presumptic
which is affirmed by innumerable decisions of tlounts that the Parliame
does not make gnprovision without a purpose. None of the provision an
Act can be understood or construed as superflubss, a question arises wil
did the Parliament introduce clause (b) of Sectiérof UAPA? The reason
think it necessary to provide a proion to any serving or retired member
the armed forces or para military forces in respécny action taken in goc
faith in the course of any operation directed tasacombating terrorism. tt
considered opinion is that this provision does eomtlae by necessat
implication, use of armed forces/para military #scfor combating terroris
and also contemplates the armed forces / paraamiliforces conductin
operations towards combating terrorism. Terrorismasually mentioned as o

of the tactts of insurgency, together with propaganda, dematnsis, politica

“Interaction with Mr K. Subrahmanyam, New Delhi, Mlarch 201

BChristine Fair, Fighting to the End: the Pakistaim&'s Way of War, Oxford University Press, 2014 after
1

Mohan C.Bhandari, Solving Kashmir, Lancer Publish&006, Chapter 8,p. 2
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mobilization of constituencies, subversion, insation, guerrilla warfare, an
conventional warfar&, Conventional wisdom holds that the secret naturk
small size of terrorist orgizations generally prevents them from hold
territory, while their focus on extreme violenceeyents them from enjoyir
much popular suppotf. This intent must be read in the context of the Sale
appended to the Act wherein there are specificalluded quite a fev
organisations engaged in insurgency /militancyhm $tates of Assam, Manip
and Tripura. As a matter of fact, the Act makedetr that the terrorist activi
IS not restricted to the activities of the orgati@a mentioned in thSchedule.
This section indicates that the Parliament did tadi® of the fact that in mar
cases it may be necessary to employ the armedsforcpara military forces 1
combat terrorism and terrorist activities. Indetbe, Parliament must have tak
nate of the fact that armed forces and |-military forces were already engac
In such operations against the organisations listethe Schedule and othe
engaging in similar activities. At the same time,must be noted that tt
protection extended b$ection 49 is not unconditional. Both the clausea)
and (b) qualify and restrict the protection onlyaitts done in good faith. TI
specific language in which terrorist act is defirmtd the terrorist activity |
sought to be fought and curbed use of armed forces and pardlitary forces
also, wherever necessary, coupled with the fattsneeral organisations in t
States of Assam, Manipur and Tripura are expressted as terroris

organizations, induces us to call the ULP Act anatg eactment.

150’Nei|l, Insurgency & Terrorism: Inside Modern Redutionary Warfare, 2327; Kilcullen, “Countering
global insurgency,” 603; Metz, Steven. “Rethinkilmgurgency.” In The Routledge Handbook of Insurge
and Counterinsurgency. Edited by Paul B. Rich sadi¢lle Duyvesteyn. London: Routledge, 2012

'®Khalil, “Know Your Enemy: On the Futility of Distinguishing beten Terrorists and Insurgents.” Fo
traditional description of terrorist groups, see®@haw, Martha. “An Organizational Approach to Amalysis
of Political Terrorism.” Orbisa Journal of World Affars 29, no. 3 (1985): 46589; See also Hoffman, Insi
Terrorism, Chapter 1.
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Involvement of the state bureaucracy, army and the grass root
civil society organisation in the developmental activities of the state. These
Issues of accountability also apply to the civillamreaucracy of J&K. It he
close ties to elite economic actors, linked by murky ban&nle, land usac
deals, and shared interest in government patrc*’Insurgency describe it as
struggle between a namiing group and a ruling government or authol
where the former uses a combina of political and military means 1
challenge governmental power and legitimacy, wlstaving to obtain o
maintain control over a particular ar'® The state’s prime function is to provi
that political good of security to prevent cr-border invasioa and infiltrations
and any loss of territory or to eliminate domestieats to or attacks upon t
national order and social structure or to preveimi€ and any related dangers
domestic human security and to enable citizensgolve their dispus with the
state and with their fellow inhabitants without acse to arms or other forr
of physical coercion’ Unlike previous generations of warfare, it does
attempt to win by defeating the enemy’s militarycies. Instead, via tf
networks, it diectly attacks the minds of enemy decision makedegiroy the
enemy’s political will. Fourt-generation wars are lengthy measured in dec

rather than months or yedfs.

7 Recent examples can be found in Nazir Masoodinid@a & Kashmir: Patronising Corrupt ficials?”

NDTV, March 12, 2010, kitp://www.ndtv.com/article/ India/jamn-kashmir-patronisingorrup-officials-
17610> and Altaf Baba, “Baramulla Land Scam: PM@®ebts JK Govt to Conduct Probe,” Greater Kasht
July 30, 2013, http://www.greaterkashmir.com/news/2013/Jul/30/barde-land-scampmc-directs-jk-govt-
toconduct-probe-63.asp

0'Neill, Bard E., Insurgency & Terrorism: Inside Mern Revolutionary Warfare. Washington DC: Brassg
1990, 13; Kilcullen, David. “Countering Global Imgency.” The Journal of Strategic Studies 28 4 (2005):
597-617; Morris, Michael F. “ARaeda as Insurgency.”, U.S. Army War College CarlBarracks (2005
Byman, Daniel. “Understanding Prebosurgencies.” The Journal of Strategic Studiesri?l,2 (2008): 1€-
200.

“Robert I. Rotberg, “Failed Sk, Collapsed States, Weak States: Causes amdiodi,” in State Failures al
State Weakness in a Time of Terror, ed. Roberbtb&g (Washington, D.C.: The World Peace Foundagic
Brookings Institution Press, 2003

**Thomas X. Hammes, The Sling ame tStone: On War in the 21st Century (New DelhniftePress &Mana
Publishers, 2006), 2.
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The various provisions of the AFSPA emanate firmly from within
the spirit of the constitution and vision of our founding fathers. A split has
occurred between a traditional twent-century stateentred paradigm and
new set of sulstate and trar-state strata, resulting in the rise of a new spet
of warfare that reflets the merging of complex and overlapping mode
armed conflict' The outbreak of the global war on terrorism from
September 2001 would provide the ultimate example dourtr-generation
enemy and battlefieltf.

the Indiar Army’'s counterinsurgency strategy hi
acknowledged the impossibility of achieving anyafimilitary victory in an
asymmetric war. The strategy instead emphasizegadhacal resolution o
insurgencies, and places severe limitations onube of miliary force in
counterinsurgency operatior”® There is no permanent military solution
counterinsurgency problems which ultimately have tm® resolvel
politically.**This will make the army pro-development than a mere law and
order agency. These efforts have been linked to the counterireswyg
offensives by rhetorically emphasizing the healiogch of development ar
populationeentric counterinsurgency, which are intended foeapto civilians
by mixing security reassurance and econ: progress> Corfidencebuilding

measures (CBMs), such as efforts at greater -LoC trade, with Pakista

*Michael Evans, “Elegant Irrelevance Revisited: Ati§ue of Fourt-Generation Warfare,” Contempore
Security Policy 26:2 (2005): 245.

*’Simon Murden, “Staying th€ourse in Four-Generation Warfare,” in Dimensions of Cou-Insurgency:
Applying Experience to Practice, eds. Tim Benbowd Riod Thornton (New York: Routledge, 2008), :
»Rajesh Rajagopalan, “Restoring Normalcy: The Ewimn of the Indian Army's ounterinsurgenc
Doctrine,” Small Wars & Insurgencies 11:1 (2000):

**Rajesh Rajagopalan, “Fighting Fourth GenerationdMdre Indian Experience,” in Global Insurgency #rme
Future of Armed Conflict: Debating Fou-Generation Warfare, eds. Terry TiffirAaron Karp, and Regin
Karp (London: Routledge, 2007), 2635~

2Aditi  Malhotra, “Operation Sadhbhavana: Winning ates and Minds,” Centre for Lar
WarfareStudies(January 26, 2012),<http://www.clawisdex.php? action1/4details&m=id1/41060& u=id1/41
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have been sporadically explored as an external fofrstabilizatior?® The
Indian state, as ShamuelTharu argues, has overnitoeporated into theegal
system a whole array of legislation and ordinantted prolong its right t

exercise exceptional powers indefinit?’

ZGICG, StepsTowards Peace: Putting Kashmiris Firg,Bsiefing, no. 106 (Brussels: ICG,June 20
27ShamueITharu, “Insurgency and the State in Indize Naxalite and Khalistan Movements,” South As
Survey 14:1 (2007): 98.
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