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Abstract 

Legitimacy is the status of a tyke conceived amid the continuation of a legitimate marriage 

between the mother and any man, or inside 280 days after its disintegration if the mother stays 

unmarried, unless it is demonstrated that the gatherings to the marriage had no entrance to each 

other whenever when the kid could have been imagined, his birth is dealt with as a convincing 

proof of being authentic. The major  scientific advancement in the zone of DNA testing 

technology and  its actualities disclosures has comprehended many interfacing wrongdoing 

related  puzzles particularly in the regions of assault, mass murdering either  in view of 

characteristic or human agencies or in understanding common debate  exceptionally related 

with the paternity of a tyke and in finding the  personality of an individual. It has likewise been 

utilized as a part of settling the cases of trade of babies in hospitals or nursing homes. Before the 

approach of 'DNA technology', the regular technique for blood groupings test was being 

depended on with the end goal of finding out the paternity of the tyke. Presently the most widely 

recognized use of DNA testing technology has been in the range of parentage testing. 
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1. INTRODUCTION 

Legitimacy alludes to the status of a child 

who is destined to parents who are lawfully 

hitched to each other. The word legitimacy 

has been gotten from the Latin expression 

"legitimate" which intends to make lawful. 

The Indian law is unwilling to announce a 

child as ill-conceived. Under the Indian 

Evidence Act 1872, there is assumption for 

legitimacy of a child conceived amid the 

continuation of a substantial marriage 

between his mother and any man, or inside 

280 days after its disintegration, the mother 

staying unmarried [1]. 

The assumption must be disproved on the 

off chance that it is appeared by 

equippedproof that the gatherings to the 

marriage had no entrance to each other 

whenever when the child could have been 

generated. In England, the assumption of 

legitimacy might be countered by proof of 

feebleness or sterility of the husband, yet 

there is nothing particular on this point in 

the Indian law. An ill-conceived child or 

bastard is one which is destined to parents 
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who are not lawfully marry to each other or 

not inside an able time after the 

discontinuance of the relationship of a man 

and his significant other, or conceived inside 

wedlock when reproduction by the husband 

was unrealistic as a result of inborn or 

obtained mal developments or disease 

Generally, the children of polygamous 

marriage are not viewed as genuine, be that 

as it may, in England; they are viewed as 

authentic on the off chance that they are so 

respected by the law of the nation where the 

parents were domiciled when the child was 

conceived.  

Legitimization: - Legitimization is a 

procedure to perceive the child to be honest 

to goodness, for instance by consequent 

marriage between the parties and affirmation 

by the man. The Indian law, regardless of 

whether Hindu law or Muhammadan law, 

just perceives the idea of legitimacy of a 

child and not of Legitimization.  

In BibiNanyer-Omissa, even without 

confirmation of marriage between the 

parties, the Privy Council on affirmation 

proclaimed the child to be honest to 

goodness. Be that as it may, the Muslim 

researchers reprimanded this judgment and 

have favored Muhammad Allahdad Khan, 

where the court held that a child whose 

illegitimacy is demonstrated certain, by 

reason of the marriage of its parents being 

either discredited or observed to be unlawful 

can't be legitimatized by affirmation [2]. 

In the State of Goa and the Union Territories 

of Daman and Diu, the Portuguese Civil 

Code, 1867 keeps on applying, and under 

Article 119 to 122 of that Code, 

Legitimization is recognized. 

The topic of assurance of legitimacy may 

emerge in the accompanying cases:-  

1. Inheritance of property;  

2. Affiliation Cases;  

3. Supposititious Child;  

4. Nullity of marriage;  

5. Divorce;  

6. Posthumous child;  

Inheritance of property: - Only a legitimate 

child can acquire the property of its dad. In 

English law, a monster, which does not have 

the state of mankind, is unequipped for 

acquiring, however there is nothing 

particular on this point in the Indian law. n 

Loli and Radhika Singh case, the Supreme 

Court in 2008 held that if a man and woman 

live respectively and live together for a long 

stretch as husband and wife, there is an 

assumption of a substantial marriage 

amongst them and that child conceived out 

of such relationship would be legitimate and 

have legacy and progression rights. Under 

Section 3(57) of the General Clauses Act, 

1897, the meaning of son incorporates an 

embraced son and under Section 12 of the 

Hindu Adoption and Maintenance Act, 

1956, a received son or daughter is qualified 

for prevail to the domain of his new parents. 

Selection must be perceived in the event that 

it is allowed by statute or acknowledged by 

custom. In India, the main religion that 

keeps up a statutorily perceived appropriate 
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to receive the Hindu religion under the 

Hindu Minority and Guardianship Act, 

1956. Notwithstanding Muslims, reception 

in India in regard of every single religious 

group is represented by the Guardians and 

Wards Act, 1890 [3].The Act contains no 

reference to home, nationality, residence and 

so forth as condition point of reference to 

their applicability. Personal law of Muslims, 

Christians, Parsis and Jews does not 

perceive finish selection. As non-Hindus 

don't have an empowering law to embrace a 

child legally, those burning of receiving a 

child can just take the child in 'guardianship' 

under the arrangements of the Guardians and 

Wards Act, 1890. This, in any case, does not 

give to the child an indistinguishable status 

from a child conceived organically to the 

family. Not at all like a child received under 

the Hindu Adoption and Maintenance Act, 

1956 the child can't turn into their own, take 

their name or acquire their legitimately by 

right. This Act gives just a gatekeeper ward 

relationship. This legal gatekeeper ward 

relationship exists until the point that the 

child finishes 21 years old. Nonnatives, who 

look to receive an Indian child, do as such 

under this Act to accept legal Guardianship 

of the child, subsequent to giving a 

confirmation to the court that they would 

legally embrace the child according to the 

laws of their country, inside two years after 

entry of the child in their country. 

2. REVIEW OF LITERATURE 

'DNA fingerprinting' or DNA writing 

(profiling) as it is presently known, was first 

depicted in 1985 by an English geneticist 

named Alec Jeffreys. Dr. Jeffreysfound that 

specific regions of DNA contained DNA 

successions that were rehashed over and 

over again alongside each other. He likewise 

found that the quantity of rehashed areas 

introduce in an example could vary from 

individual to individual. By building up a 

strategy to look at the length variation of 

these DNA rehash successions, Dr. Jeffreys 

made the capacity to perform human 

personality tests Fingerprints were 

considered as a standout amongst the most 

solid physical evidence utilized as a part of 

the assurance of the recognizable proof of 

the person. In seventeenth century English 

Botanist Dr. Nehemiah Grew, individual of 

the school of Physicians and of the Royal 

Society was the  in the first place person to 

reports his findings about the edges on the 

hands in his paper distributed in 1684.46   In 

1880, Scotish doctor Dr.Henry Faulds and 

British manager sir William Herschel 

portrayed that each individual has an 

alternate fingerprinting. Researcher Sir 

Fransis Galton endorsed there research and 

conclusion. In 1973 Sir Edward Henry, A 

English Indian Civil hireling in India had 

portrayed about fingerprinting order 

framework in his book "Characterization 

and employments of fingerprints" in light of 

Francis Galton’s book "Unique finger 

impression" and hence it was embraced in 

British India. The comprehensive thorough 

examination and research chip away at 

fingerprinting was done by Galton in 1892 

with the end goal of criminal examination. 

In 1896, Henry unique mark grouping 

framework was first utilized by the police of 

Argentina to understand a murder puzzle of 

a child by looking at the fingerprints of 

suspect and fingerprints found on crime 

scene [4]. 



IJITE                               Vol.03 Issue-06, (June, 2015)             ISSN: 2321-1776 
 International Journal in IT and Engineering, Impact Factor- 4.747 

    A Monthly Double-Blind Peer Reviewed Refereed Open Access International e-Journal - Included in the International Serial Directories 

International Journal in IT and Engineering 
                                  http://www.ijmr.net.in email id- irjmss@gmail.com  Page 169 

 

The principal paternity debate in India55 

which was unraveled by DNA fingerprinting 

test was the situation no. M.C. 17 of 1988 in 

the court of Chief Judicial Magistrate of 

Telicherry .The Chief Judicial 

MAGISTRATE held that "The evidence of 

master is held allowable under sec 45 of the 

Indian evidence Act. Furthermore, it is 

additionally significant under sec-51 of The 

Indian Evidence Act." Dr. Lalji Singh is 

known as the originator of the DNA 

technology utilized as a part of Indian Legal 

framework. 

3. RESEARCH OBJECTIVES 

1. To discover the application of DNA 

technology in Indian legal system i.e. 

both common and criminal legal 

system. To set up the relationship 

between the law and science-present 

day technology. 

2. To find the impact, achievement and 

disappointment of 

utilization/application of DNA 

Technology in Indian setting. i.e. 

How far the Indian legal has been 

demonstrated effective in managing 

the situations where the DNA 

technology has been utilized 

straightforwardly or in a roundabout 

way.  

3. To comprehend and investigate 

different social-scientific-legal 

measurements/viewpoints, their 

effect, impact, causes, reasons for/of 

the utilization and application of the 

DNA technology to the extent the 

law, society, science, morals and law 

are concerned.  

4. To build up the connection between 

the fanciful history and utilization of 

science of DNA technology in 

current time.   

5. To choose the legal position and 

convey a relative investigation of the 

Indian legal  system from worldwide 

perspective to the extent DNA 

legislations are  worried, to give 

recommendations in this the laws 

and legislations identifying with 

DNA technology, to ponder utilize 

and application of the same. To 

legitimize the think about by 

investigating realities from Social-

Judicial-Legislative Perspective. 

4. MEDICO LEGAL ASPECTS 

The accompanying are the medico-legal 

focuses that must be examined in these 

cases:-  

1. The normal term of pregnancy;  

2. The greatest period of pregnancy;  

3. The least period of pregnancy for 

feasibility of baby;  

4. Paternity;  

5. Unusual types of pregnancy  

Normal term of pregnancy: It is the period 

that usually slips by amongst origination and 

delivery. This period is evaluated from the 

date of origination from single intercourse 

and capture of monthly cycle. In any case, 
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neither of them is solid. Single intercourse 

does not settle the date of origination but 

rather only the date of insemination. Present 

day eyewitnesses concur that spermatozoa 

hold their movement in the vagina for a few 

days and no more and are fit for getting by 

in the cervical waterway, uterine pit and 

fallopian tubes for four to five days or 

somewhat more. In any case, origination for 

the most part happens a few days after 

intercourse, as spermatozoa are fit for 

holding their power of fertilization for about 

that period. They lose their power of 

fertilization some time before their motility 

vanishes. Be that as it may, non-motile 

spermatozoa might be found even up to 15 

days or thereabouts. So the correct time of 

origination is generally not known. Present 

day onlookers concur that spermatozoa hold 

their action in the vagina for a few days and 

no more and are equipped for getting by in 

the cervical channel, uterine hole and 

fallopian tubes for four to five days or 

somewhat more. In any case, origination for 

the most part happens a few days after 

copulation, as spermatozoa are fit for 

holding their power of fertilization for about 

that period. They lose their power of 

fertilization some time before their motility 

vanishes. Be that as it may, non-motile 

spermatozoa might be found even up to 15 

days or somewhere in the vicinity. So the 

correct time of origination is generally not 

known[5].  

Period between last menstrual period and 

delivery: It cannot be depended upon on the 

grounds that monthly cycle may quit 

different causes and may proceed even after 

pregnancy has initiated and impregnation 

may happen at any period amid menstrual 

period. So correct period isn't known 

however ascertained from experience i.e. 

280 days or 40 weeks  

Most extreme period of pregnancy: No 

settled point of confinement is laid in India, 

England or USA. English Courts have 

acknowledged up to 349 days as most 

extreme period, the child being legitimate. 

(1)  Least period of pregnancy for feasibility 

of hatchling: Legitimacy might be 

questioned when a child is conceived inside 

a brief timeframe of the husband and wife 

living respectively after along detachment. 

Along these lines imperative inquiry is 

whether it is workable for a completely 

created child to be conceived before regular 

period of incubation. Period of reasonability 

is taken to be 210 days however evenat180 

days, it is suitable and fit for living a 

different presence.  

5. PATERNITY 

Parental alikeness of features & 

developmental defects- The child may look 

like his parents in highlights figure, 

appearance, signals, voice, manners, walk, 

shade of skin, hair and iris and other 

personal idiosyncrasies including formative 

deformities. Yet, it isn't fundamental, as in 

atavism the child may not look like his quick 

parents but rather takes after his 

grandparents because of legacy of specific 

characters from the remote instead of 

prompt ancestors. This is because of chance 

blend of qualities or nearness of qualities 

which neglected to express in the father 

however which are communicated in the 
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child when the ecological conditions end up 

plainly good [6]. 

Blood Grouping: - Blood writing, in light of 

the ABO blood bunch system, isn't an exact 

technique for deciding paternity. Energy of 

prohibition of paternity by ABO blood 

grouping is just 30%. It takes out (bars) just 

30% of the whole male population from 

being the conceivable father. It can't be 

utilized to demonstrate paternity.  

Serological Testing: Serum testing utilizes 

the Rhesus (Rh) factor, the MNS, Kell and 

Duffy blood assemble systems and it 

dispenses with just 40% of the whole male 

population from being the conceivable 

father. Serum testing can't be utilized to 

demonstrate paternity.  

HLA Typing: HLA testing wipes out 80% of 

the male population from being the 

conceivable father, and sometimes it is 

conceivable to deliver a probability of 

paternity of up to 90%. The probability that 

a particular man is the father of the child is 

resolved by a probability list. In the event 

that at least two of the antigens of the child 

relate with those of the father, the odds are 

high without a doubt that that is the father of 

the child. In the event that the child has no 

antigens that relate with those of the father, 

the odds are zero that he is the father of the 

child.  

DNA profile: - The system was produced by 

English geneticist Alec Jeffreys in 1987. It is 

presently generally accessible in India. 

DNA, the genetic material, is found in all 

cells of the body. A child acquires a one of a 

kind mix of DNA from its mother and 

father, and no two persons have a similar 

DNA, aside from indistinguishable twins. In 

this manner, DNA can be utilized to 

definitively decide paternity. DNA testing 

should be possible in two ways: 1. RFLP 

and 2 PCR.  

DNA Testing by means of RFLP:- In RFLP 

(Restriction Fragment Length 

Polymorphism), blood samples are taken 

from child, mother, and charged father. 

DNA is cleaned from the blood samples as a 

long, string like atom. DNA testing by 

means of RFLP is definitive, yet it is an old 

method that requires bigger measures of 

samples and longer preparing time. New 

advancements in DNA technology have 

made ready for DNA testing by means of 

PCR, talked about beneath.  

DNA Testing by means of PCR: - The 

Polymerase Chain Reaction (PCR) wound 

up plainly settled in the 1990s as the 

standard strategy for paternity testing. Like 

RFLP, this technique utilizes DNA, which is 

found in all cells of the body. A child 

acquires a novel mix of DNA from its 

parents. Since researchers have broadly 

utilized PCR for DNA testing, a more 

prominent measure of data has been 

aggregated to shape a database for exact 

DNA examination. This substantial database 

empowers paternity testing through PCR to 

have the most noteworthy energy of 

prohibition. PCR enables researchers to 

make billions of duplicates of DNA from a 

little sample, for example, a buccal swab. 

Since DNA is the same in each cell of the 

human body, the precision of testing 

performed on the buccal Swab is the same as 

a real blood sample. DNA Testing by means 
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of PCR is the speediest, most precise 

technique for deciding paternity [7].  

DNA Test:- The DNA test can't counter the 

decisive assumption imagined under area 

112 of the Indian Evidence Act. The parties 

can keep away from the meticulousness of 

such decisive assumption just by 

demonstrating non-get to which is a negative 

proof; ShaikFakruddin v. Shaik Mohammed 

Hasan, AIR 2006 AP 48.The contemplations 

of questioned paternity specified above 

likewise apply in instances of debated 

maternity (motherhood).  

1. When two ladies assert a similar 

child;  

2. Interchange of infant child in 

maternity home or clinic, either 

deliberately or inadvertently;  

3. In instances of supposititious child. 

6. CONCLUSION 

With the expanding transnational 

development of the population and the 

developing idea of worldwide citizenship, 

the issue identifying with legitimacy, 

Legitimization and appropriation has turned 

out to be nothing as much as intricate. The 

position in England has changed and has 

offered regard to the remiss house. Outside 

requests on legitimacy and Legitimization 

are perceived in England; however 

appropriation is still represented under the 

domestic laws. Then again, in India, 

appropriation is affected by personal laws 

and with no acknowledgment to 

Legitimization. The justice administration 

system needs to absorb the scientific 

headways of genetic profiling and create 

procedural strategies for saddling the 

developing legal difficulties. The 

noteworthy paradigms of DNA fingerprints 

can't be allowed to sit unbothered to the 

courts to mediate with brief tailor made 

arrangements. In this way in issues of 

questioned paternity the legitimacy or 

illegitimacy of the child can't be resolved 

exclusively in see Section 112 of the Indian 

Evidence Act, 1872. DNA technology can 

decisively build up reality in such debate 

and in this way ought to be turned to with no 

delay. 
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